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| Executive summary

COMMONWEALTH EDISON (COMED), Tllinois’
largest electric utility, first proposed a large
capital program to modernize its grid in
2007! Understanding the substantial costs
and potential, if uncertain, benefits of so-
called “smart grid” investments, state regu-
lators opted to instead launch an innovative
statewide process, seeking to ensure “that
consumers are the primary beneficiaries’ of
the smart grid modernization.”

Before this customer-focused process
addressed policymaking details,> ComEd
went to the Illinois General Assembly

to pass the Energy Infrastructure Mod-
ernization Act (EIMA) in 2011, which
paired capital investments with radical,
utility-friendly changes to rate-setting
and customer protections.* ComEd sold
EIMA as necessary to move from a grid
whose technology had not changed
much in the past 100 years and that
functioned mainly to dispatch power
from centralized power plants to custom-
ers, to a modern smart grid capable of
integrating power from smaller, clean
energy sources, improving efficiency, and
empowering customers with more infor-
mation and control.”

We now know that EIMA was passed, in
part, through a corrupt and illegal bribery
scheme. In a July deferred prosecution
agreement with the United States Attor-
ney for the Northern District of Illinois,
ComEd admitted to perpetrating this
scheme in an attempt to influence Illinois
House Speaker Michael Madigan and win
favorable legislation, starting with EIMA.°

In the wake of the scandal, ComEd has
insisted that the “improper conduct
described in the deferred prosecution
agreement ... does not mean that consum-
ers were harmed by the legislation that
was passed in Illinois.””

Nine years after EIMA’s passage, the record
is clear: EIMA delivered guaranteed, record
profits and other benefits to ComEd and its
parent company, Exelon Corporation, while
leaving ComEd customers and the public
with broken promises.

This report examines EIMA; the claims
ComEd made to pass it and makes to
defend it; its impact on ComEd and Exelon;
on its regulator, the Illinois Commerce
Commission; and on ComEd customers and
the public interest.

In the language of ComEd,® EIMA imposed
“obligations” on the utility: $2.6 billion in
specified reliability and smart grid invest-
ments.’ In return, EIMA gave the company
generous “assurances:” faster and more
certain, i.e. guaranteed, revenue and profit
with less regulatory oversight through so-
called “formula” rate-setting."

ComEd presented these obligations and
assurances as a tightly bound, balanced
give and take; the company said it “simply
can’t make investment without the stability
and predictability embodied in the regula-
tory reform section of the bill.”"! But the two
have little to do with one another. EIMA
and its formula built ComEd and Exelon a
profit machine entirely out of proportion
to the law’s specified investments.



"Nowhere in the DPA is there any
allegation or inference that the
smart grid law was bad policy or

that ComEd's investments did not

produce value to customers."

JOSEPH DOMINGUEZ
COMED CEO

ComEd CEO Joe Dominguez defends EIMA. credit: Screengrab via WGN9

Formula rate setting provided such an
advantage over the traditional process that
ComEd easily handled its specified invest-
ments, deploying smart meters at almost
twice the speed as planned,’? while also
increasing profits.”® This alone demonstrates
that EIMA’s assurances were overkill.

But further, formula ratemaking allowed
ComEd to add significantly more profits
than planned in EIMA; while the specified
investments are all but completed, ComEd
continues to enjoy formula rates and is plan-
ning to spend at even higher levels than it
did during the height of its EIMA invest-
ment.” Since the first formula rate case,
ComEd has added more than $5.1 billion,
almost twice the amount of specified invest-
ments, to its rate base, the value of its assets
it will earn a profit off of for years to come.”

Not only have formula rates provided
ComEd guaranteed, record profits, they
have shielded the company’s investments
from meaningful scrutiny. The law’s annual
rate-setting timeline does not allow time for
regulators or other stakeholders to thor-
oughly examine the company’s filings.'®

Its formula flattens billions of dollars of
investment to formula “inputs” taken from
one high-level federal form.”” Not only has
this kept the Commission from reviewing
all of ComEd’s massive spending but it has
reduced the Commission to a rubber stamp.
Compared to the more than $5 billion
added to ComEd's rate base through annual
formula rate updates, the Commission has
disallowed only $23 million.'® While ComEd
spends unprecedented billions, customers
bear all the risks that the company wastes
money through inefficient or unnecessary
spending or that customers would have
benefited more from alternative invest-
ments.

For customers, the result of the law has been
a 37 percent increase in the delivery portion
of their bills,” without which, because of
declines in power supply prices, customer
bills would have decreased significantly.?

ComEd did not need formula rates to
improve reliability after decades of poor
performance or to improve service through
new technology. Rather, ComEd used prom-
ises of achieving adequate service and a
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sparkling, customer-centered vision of the
future to win itself guaranteed profits with
less accountability.

ComEd promised customers smart grid-
enabled cost savings from increased opera-
tional efficiency; rapid advances in clean,
distributed energy and energy efficiency;
and an exciting new world of information,
choice and control.* It promised customers
a fundamental shift in how they interact
with their utility: robust data at their finger-
tips and a market full of innovative smart
meter-enabled products and services to
choose from.*

It remains an open question whether
ComEd is capable of meeting the customer
benefit expectations it set. At the same time
ComkEd leadership was promoting its vision
of empowered consumers through its cam-
paign to pass EIMA, then-Exelon Chairman
and CEO John Rowe commented “We have
looked at most of the elements of smart grid
for 20 years and we have never been able to
come up with estimates that make it pay.”?
Rowe further stated that he thought custom-
ers would benefit more if, instead of invest-
ing in the smart grid, utilities invested in
replacing more old cable.**

Regardless of whether ComEd oversold

the potential benefits of the smart grid, the
smart grid does enable direct customer
benefits, primarily through energy and cost
savings, outcomes that directly threaten
Exelon’s revenues. Current Exelon CEO
Chris Crane has acknowledged that officials
within the company viewed smart meters
as representing “value destruction to the
generating company.”*

Despite large changes to Illinois” energy
laws and the corporate structure of the
relevant companies, there remains a funda-
mental and unaddressed conflict of interest
in Exelon’s ownership of ComEd: Exelon’s
business interests, generally as a power
generator and specifically as an owner of

high cost nuclear plants, are at odds with
ComEd'’s service obligations.

EIMA was carefully drafted so that ComEd
could easily avoid delivering on all of its
promises,® and has notably failed to deliver
the promised customer benefits most threat-
ening to Exelon.” Instead, ComEd withheld
these promised benefits, providing leverage
to win even further windfalls for itself and
Exelon.”

Even the benefits the law has delivered have
not been properly analyzed, leaving regula-
tors and the public without the ability to
judge whether or not they were “worth”
customers paying 37 percent more for deliv-
ery service.”

EIMA was a radical and unwelcome inver-
sion of traditional utility regulation, which
aims to ensure and maximize the public
good through the creation of the opportu-
nity for private profit. EIMA, on the other
hand, guaranteed ComEd and Exelon’s
private profit while failing to adequately
ensure the public good.

Findings

EIMA has been an unquestionable success
for ComEd and Exelon, while the benefits to
customers and the public have fallen woe-
fully short.

EIMA CREATED A PROFIT MACHINE, BEN-
EFITING COMED WELL AND ABOVE WHAT
WAS “NECESSARY”"

* EIMA was a profit machine for ComEd
and Exelon

° Between 2013 and 2019 ComEd earned
more than $4.7 billion more than what it
would have had its revenue requirement
from its 2011 formula rate case been in
place over the same time period.®

Over eight years, ComEd’s authorized
profits grew by 47 percent and its
rate base, the value of its assets it will



earn a profit off of for years to come,
increased by 84 percent.?

If EIMA’s weak regulatory regime is
allowed to continue, and if ComEd
spends as Exelon has told investors it
plans to, ComEd’s authorized profits will
reach almost $1 billion per year by 2023.*

In 2019 ComEd customers paid 37
percent more for delivery service than
they did in 2011.%

EIMA’s “customer protection policy”
did not protect customers, by design.
The single mandated report on rate
impacts was deliberately timed to
obscure EIMA rate increases, not reveal
or protect against them.*

in 2018, more than in any other year
under formula rates.* This was not due
to specified EIMA investments, howev-
er; of the $2.6 billion in EIMA specified
investments, the company made only
$81 million, or 3.2 percent, that year.*’

Even though ComEd has largely
completed the investments specified
by EIMA, the utility is still enjoying
the law’s major financial incentives.
ComkEd is planning to spend more in
coming years than it did during the
peak of EIMA investments.*! EIMA’s
profit guarantee strengthens ComEd’s
problematic incentive to “make money
by spending money.”

EIMA BENEFITED COMED BEYOND THE

e EIMA delivered revenue and profits to IMMEDIATE AND DIRECT FINANCIAL

ComkEd far beyond what was “necessary” ~ BENEFITS
to fund infrastructure upgrades e EIMA's profit machine has been vital to
Exelon

¢ Instead of a ten year smart meter
deployment peaking at 500,000 smart
meters per year, ComEd completed
this deployment in six years, peaking
at over 1 million meters per year.
The accelerated deployment, requiring
more financial resources than planned,
demonstrates EIMA gave ComEd more
resources than necessary to complete
the specified upgrades.®

° Over the six years after ComEd won
follow-up legislation to EIMA (2014-2019),
ComEd has produced $1 billion more in
profits than over each of the two previ-
ous six year periods going back to when
Exelon was created.* This was vital to
Exelon, as historically robust profits from
its generation division fell significantly in
2011 and 2012.#

° Rather than help ComEd keep its o
financial position relatively steady over
the period of increased investment,
EIMA allowed ComEd to significantly
improve its own financial position
while also sending hundreds of
millions of dollars to Exelon.”

ComkEd’s profits, as a percentage of
Exelon’s overall profits, grew from 6
percent (2007-2011) to 15 percent (2017-
2019), even as Exelon secured a large
bailout for its nuclear generation.**

e EIMA turned the Commission into a
rubber stamp, shielding ComEd and its

Formula rates were supposedly just for profits from accountability

the $2.6 billion specified EIMA spend-
ing, but, pending the current rate case,
they will have facilitated the addition

of more than twice that amount in rate

° Regarding ComEd’s rate base, the
value of its assets it will earn a profit
off of for years to come: since the first

base since 2011.3®* ComEd added more
than one billion dollars to its rate base

formula rate case ComEd has added
more than $5.1 billion.*> Over the same
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time period, the Commission only
disallowed (determined should not be
charged to customers) $23 million.*
Almost all of these amounts were not
capital investments but capitalized
expenses, such as incentive compensa-
tion or awards.*”

Regarding ComEd’s overall authorized
revenues, including both rate base

and operating expenses: over three

rate cases between 2005 and 2011, the
Commission granted 47 percent of

the requested increases to customer’s
bills.*® In the five years since EIMA and
its 2013 follow up legislation passed,
the Commission has granted 92 percent
of the company’s rate requests.*’

The penalties ComEd faces for not
meeting EIMA’s performance metrics

are so inconsequential as to not provide
ComEd meaningful incentive, especially
within the context of EIMA's revenue
guarantee.” The performance metrics
were set at levels ComEd has easily met.”

COMED PROMISED CUSTOMER BENEFITS
FROM SMART METERS, WHILE AVOIDING
RESPONSIBILITY FOR ENSURING THEM

* ComEd promised customers would enjoy
smart meter benefits beyond cost savings
from utility operational benefits

° ComkEd promised that customers
would be able “to take advantage of
Smart Grid functions beginning at the
time an account has billed successfully
on the [smart grid] network.”>

° Then-ComEd COO and President
Anne Pramaggiore promised “a smart
meter in every home opening a world
of consumer information and pricing
options that provide opportunities for
customers to save money.”>

e ComkEd carefully and effectively avoided
responsibility for delivering the benefi-
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cial customer applications it promised.
ComkEd avoided responsibility by:

° Using the text of EIMA to limit its legal

o

responsibility to ensuring its infra-
structure was technically capable of
delivering benefits,**

Using a cost-benefit study on opera-
tional benefits to argue the Commis-
sion could not force the company to
deliver additional benefits,*

Exploiting laws governing “competitive
services” to its advantage,” and

Opposing efforts to utilize smart
meters to offer innovative rates.”

EIMA'S BENEFITS ARE LARGELY UNKNOWN
OR UNREALIZED

e ComEd’s claim that the value of reliabil-
ity and operational benefits are worth
its massive investment is based on few
metrics and insufficient analysis

o

What reporting and analysis ComEd
provides fails to evaluate the efficiency
of its investment to achieve reliability
and operational outcomes, nor does
this reporting and analysis compare
ComkEd’s investment to alternatives
that could potentially have achieved
the same or better outcome at lower
cost.”®

These improvements, especially
providing reliable service, are among
ComkEd’s fundamental service obliga-
tions® and should not earn the compa-
ny the financial and regulatory benefits
the company has enjoyed since passing
EIMA.

* ComEd caused beneficial customer appli-
cations to be delayed, not enabled, or
drastically underutilized

o

ComkEd customers will not broadly be
able to enjoy a key benefit, time-of-use



rates, until at least 2024 or 2025, well over

a decade after EIMA’s passage.®’

° Though EIMA was passed in 2011 and
significant smart meter installations
began in 2014, rules and protocols for
third party data access, a building block
for competitive services, were not final-
ized until 2017, and only as a voluntary
framework for utilities.”!

Highly touted programs such as a smart
grid “Test Bed” to allow third parties

to test new services on the smart grid
and “Green Button Connect,” which
allows customers to easily share smart
meter data with third parties, have been
outright failures.®

* By neglecting or withholding important
customer and public benefits, ComEd was
able to leverage them again in subsequent
legislation that won ComEd and Exelon
further windfalls

° ComkEd delayed benefits such as
increased distributed solar, time-of-use
rates, and voltage optimization, using
their withholding as leverage to accrue
further windfalls in the Future Energy
Jobs Act in 2016.9

Recommendations

To specifically address the harm caused by
EIMA and prevent future abuses of political
power that enabled ComEd to win EIMA’s
passage, Illinois policy makers should:

Restore effective regulation of ComEd’s
assets: Illinois should end the overly utility-
friendly ratemaking process created by
EIMA. Regulators should perform a top

to bottom audit of ComEd’s grid to better
establish its value and prevent over-payment
by customers. Finally, Illinois should move
critical grid planning decision-making into
a public and transparent process, known as
“integrated grid planning.”

Ensure the actual delivery of promised
smart grid benefits: ComEd should be
forced to immediately offer key smart grid
benefits such as “time-of-use” rates, which
allow customers to save money by shifting
when they use electricity. The Illinois Com-
merce Commission should also ensure that
ComEd facilitates a viable market for innova-
tive third party smart grid-enabled services
or face adjustments to the financial windfalls

the company has gained since passing EIMA.

Address the conflict of interest inherent
in Exelon’s ownership of ComEd: Exelon
should be forced to divest from ComEd

or, alternatively from Exelon Generation.
Exelon has begun publicly discussing

this latter possibility,** and decision mak-
ers should remain vigilant to ensure the
companies do not leverage such action for
legislative windfalls. Short of divestment,
policymakers should take action to inves-
tigate and actively mitigate the inherent
conflict between Exelon’s business interests
and ComEd’s service obligations to Illinois.

Establish more effective checks to utility
political power and influence: as provid-
ers of essential services heavily regulated
by the state, investor-owned utilities should
have a voice in policymaking, but never be
allowed to dominate it as ComEd has over
the past decade. To provide more effective
checks of utility political power, the Illi-
nois General Assembly should ban political
contributions by investor-owned utilities;
end the practice of utilities using ratepayer,
rather than shareholder, money to make
charitable contributions; and make ethics
rules included in ComEd’s deferred prose-
cution agreement permanent and applicable
to all Illinois investor-owned utilities. The
Illinois Commerce Commission should be
re-empowered and given more resources,
authority, and staff, including staff with
information technology and smart grid
expertise.
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| Chapter 1: Context and history

IN ORDER TO ASSESS EIMA and its impact

on ComEd, its customers, and the public
interest, it is critical to understand the
political and regulatory context in which
the law was passed and implemented.
This chapter provides a brief explanation
of ComEd, its recent history, corporate
structure and business model, as well as
the “smart grid,” traditional utility regula-
tion and the regulatory changes enacted
through EIMA.

While EIMA governs both ComEd and
Ameren Illinois, the electric distribution

Transmission lines. Credit: lan Britton

utility serving much of central and south-
ern Illinois, this report limits its focus to
ComEd. The authors made this choice
because, generally speaking, ComEd
“drove” the enactment and implementa-
tion of the law, while Ameren has been
“along for the ride.”®® The most signifi-
cant way in which ComEd bears primary
responsibility for the law is the fact that
ComEd was instrumental in shaping the
law and advocating for it.®® When assess-
ing whether or not the law has lived up to
claims made to pass it, the report evalu-
ates claims made by ComEd.




1.1 ComEd, Exelon and conflicts of
interest

1.1.1 THE BASICS OF COMMONWEALTH
EDISON AND EXELON CORPORATION

Commonwealth Edison is a large investor-
owned electric utility with a long history.
Since the late nineties, it has been a “wires-
only” distribution utility, meaning the
company does not generate electricity, but
instead only delivers electricity. The com-
pany serves residential, commercial, and
industrial customers in northern Illinois.””

Currently, ComEd provides service to more
than 4 million customers and 70 percent

of the state’s population, in a territory that
stretches 11,400 square miles across north-
ern Illinois from Lake Michigan to the Mis-
sissippi River.®®

The company maintains 90,000 miles of
power lines,” including 35,385 miles of
overhead distribution lines, 31,799 miles of
underground distribution lines, roughly
5,000 miles of transmission lines,” roughly
4 million smart meters,” approximately 1.5
million wood poles,” and 1300 substations.”
In 2018, the company delivered 27 billion,
and 60 billion kilowatt hours of electricity
at delivery prices of 5.7 cents and 1.9 cents

per kilowatt hour to residential and non-
residential customers (excluding lighting),
respectively.” As of September 2020, ComEd
charged residential customers supply
charges of 6.5 cents per kilowatt hour.”

To pay for the distribution system and ComEd
programs, in 2020 ComEd is authorized to
recover roughly $2.7 billion in revenue from
customers through their monthly bills.”

Formed in 1907 out of the merger of multi-
ple power companies, ComEd pioneered the
regulated monopoly business model that
dominated electric utilities in the 20th cen-
tury, under the leadership of electric utility
innovator Samuel Insull.”” For generations,
ComEd was vertically integrated, owning
and operating all of the assets responsible
for making and bringing electric power

to customers: power plants, transmission
lines, and distribution grid. ComEd largely
built, owned and operated the power plants
that generated electricity, the high volt-

age transmission lines that brought it from
more rural areas to customers in residential
areas, the substations that stepped down
the power to lower voltage, the distribu-
tion system and small transformers spread
throughout the city, and the electric meters
at customers” homes and businesses.”

TABLE 1: COMED'S NUCLEAR EXPANSION FINISHED FAR OVER BUDGET AND BEHIND SCHEDULE®

Unit Planned Completion Actual Completion Planned Cost $M Actual Cost $M
LaSalle 1 1975 1982

LaSalle 2 1976 1984 o 90
Byron 1 1979 1985 437 (est) 4,180
Byron 2 1980 1987 546 1,884
Braidwood 1 1979 1988 506 3,268
Braidwood 2 1980 1988 450 1,863
Carroll Co. 1 &2 1992 & 1993 Deferred

Total 2,506 13,685
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Between 1967 and 1992 ComEd constructed
all but one of Illinois” nuclear power
plants.” In the 1980s, ComEd’s nuclear
power plant construction was beset by
delays and skyrocketing costs — 13 times
what ComEd had spent on plants completed
in the 1970s.%° Due to the cost overruns,
ComEd customers paid the highest electri-
cal rates in the country.®!

ComEd’s vertical integration changed when
the Illinois General Assembly passed the
Electric Service Customer Choice and Rate
Relief Law of 1997, restructuring electric-
ity markets.*® The law, part of a national
trend often referred to as “deregulation” or
“restructuring,” introduced competition to
electricity generation, requiring vertically
integrated utilities to break up into separate
generation and distribution companies.**
ComEd maintained ownership of the distri-
bution grid and transmission assets. Most
of its generation assets, including its nuclear
power plants, were spun off to a new com-
pany, which in 2000 became Exelon Cor-
poration.* Non-nuclear power plants were
sold to other companies.®

Exelon is now a complex, Fortune 100*
energy holding company which, through
over one hundred subsidiary affiliates
spread across the U.S,, engages in many
different regulated and non-regulated
utility-related business models.* It owns
power plants through Exelon Generation’s

subsidiaries, Constellation, which conducts
direct to consumer energy sales, and six
tully-regulated distribution utilities, includ-
ing ComEd.¥ Notably, Exelon is the largest
nuclear power producer in the country.” In
1999 after restructuring, Exelon was formed
through a merger of Unicom Corp — a
holding company ComEd created shortly
before restructuring — and PECO Energy
Company of Philadelphia.”

While restructuring endeavored to break
up the vertically integrated utility model,
Exelon, through its various separate operat-
ing divisions, continues to own all of the
“upstream” to “downstream” assets from
generation to delivery under one entity’s
control,” as if restructuring had not hap-
pened. Exelon owns 99.985% of ComEd’s
shares and there is no market for ComEd
shares.”®

As Scott Hempling, a national utility expert
hired by the Citizens Utility Board in a
Commission proceeding testified “ComEd’s
parent, Exelon, ultimately controls ComEd’s
finances and business plans. Exelon has the
power to overrule, or direct, ComEd deci-
sions — about spending, borrowing and
dividend-paying, and about new products
and services.””* Hempling continued, refer-
ring to a merger case in Maryland wherein
Exelon documented that the potential sub-
sidiary utility’s capital investments would
be subject to review and overruling,

ecomed might respond that there is no Exelon interference in ComEd
affairs, that ComEd operates independently, that these concerns are
‘speculative.” Such a response would be non-factual. Exelon legally owns
and controls ComEd. The record in the Maryland case made clear that
Exelon could use its power over business strategy and capital availability
to restrict [its utility’s] activities. That is what ownership means.”

- National utility expert Scott Hempling




“ComEd might respond that there is no
Exelon interference in ComEd affairs,
that ComEd operates independently, that
these concerns are ‘speculative.” Such a
response would be non-factual. Exelon
legally owns and controls ComEd. The
record in the Maryland case made clear
that Exelon could use its power over
business strategy and capital availability
to restrict [its utility’s] activities. That is
what ownership means.”*

1.1.2 THE CONFLICT BETWEEN COMED'S
SERVICE OBLIGATIONS AND EXELON'S
BUSINESS INTERESTS

Conflicts of interest between ComEd and
its parent company, Exelon, are important
to this report because they help explain
why ComEd’s smart grid has so far failed to

Exelon nuclear power plant. credit: Michael Kappel

deliver its promised customer and public
benefits.

As a provider of utility service vital to the
“health, welfare and prosperity of all Ili-
nois citizens,””* ComEd is bound by Illinois
law to provide “service and facilities which
are in all respects adequate, efficient, reli-
able and environmentally safe and which,
consistent with these obligations, constitute
the least-cost means of meeting the utility’s
service obligations.””” Whatever ComEd’s
business and legal obligations to its share-
holders (i.e. Exelon), it must, by law, meet
its service obligations.

ComEd'’s business model is relatively
straightforward according to the theory
behind its regulation: it makes investments
in its infrastructure to meet its service obli-
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gations and, so long as it can demonstrate
those investments were prudently incurred
and the resulting assets are in use, it is
allowed to recover those costs, along with
a profit, from its customers.” As explained
in section 1.5.2, this basic dynamic of
“spending money to make money” was not
changed by EIMA. Safeguards to protect
customers and the public from the utility
overinvestment that can stem from these
incentives, on the other hand, were reduced.

As a neutral distributor of power, ignoring
the interests of its parent company, ComEd
should have no business interest in how

the power is generated or who generates it,
that is, if power comes from nuclear power
plants or wind farms, or whether the price
of that power, which ComEd passes directly
on to its customers, is high or low.

ComEd also has no business interest in the
volume of power that passes through its
wires, thanks to the formula rate update
mechanism that acts as a “volume bal-
ancing adjustment” (VBA), commonly
referred to in regulation as “decoupling.”*
Without a VBA, ComEd’s cost recovery
and profits would be dependent on the
volume of consumption, because its costs
are largely recovered through volumetric
rates — charges based on the total volume,
in kilowatt-hours, its customers consume.
A VBA allows ComEd to still recover what
it expected to even if consumption goes
down, through increasing subsequent volu-
metric charges.'® The opposite is also true:
ComkEd’s revenues are reduced to offset
when prior consumption is higher than
expected.'”!

Exelon’s business model, on the other
hand, very much depends on where the
power comes from and the volume of
power consumed. Exelon owns generation
assets all over the country, including the
largest nuclear fleet in the world, which

has provided the vast majority of its prof-
its.12 Because, in restructured states such
as Illinois, generation operates in competi-
tive markets, higher demand, among other
conditions, gives generators like Exelon
higher revenue, often through higher
energy prices, and larger sales volume.'”®
In recent years, competition from gas and
renewable generation combined with flat
or declining overall usage have driven

the price of power down, to the point that
Exelon has repeatedly threatened to shut
down higher cost nuclear power plants in
multiple states if it does not obtain gen-
erous state subsidies."”* After winning a
ten-year, $2.35 billion ratepayer subsidy in
the form of Zero Emission Credits (ZECs)
for two of its nuclear power plants in the
Future Energy Jobs Act in 2016, Exelon
CEO Chris Crane has made multiple
threats to shut down three other power
plants, which are not receiving ZECs, if the
state does not intervene again on Exelon’s

behalf.1%

Many of the potential customer and public
benefits, and even some operational savings
like voltage optimization and consump-
tion on inactive meters, from the smart grid
stem from reduced power consumption and
lower customer bills' — outcomes that, for
ComEd, are positive to its service obliga-
tions and neutral to its business interests.
On the other hand, these outcomes threaten
Exelon’s business interests. Exelon CEO
Chris Crane acknowledged this in a regula-
tory proceeding in Maryland, saying that
Exelon officials viewed smart meters as
“value destruction to the generating com-
pany,”'”” and agreeing this was because
smart meters help “customers manage their
consumption more efficiently.”'*®

As this report will document, ComEd has
acted in its parent company’s interest by
failing to produce the promised customer
and public benefits from the smart grid.



1.1.3 REGULATING THE RELATIONSHIP
BETWEEN COMED AND EXELON

Illinois” policy mechanism for regulating
the relationship between ComEd and Exelon
has failed to address the conflicts of interest
therein.

Exelon not only owns and controls ComEd,
it also provides ComEd centralized profes-
sional services, as Exelon does for all of the
regulated utilities it owns. This relation-
ship is rife with potential conflicts: a parent
company provides hundreds of millions of
dollars of services to a subsidiary it con-
trols, a subsidiary which can fully recover
those costs from its captured customers.

Under Illinois law, all contracts between
ComkEd and Exelon have to be filed with
and approved by the Commission, unless

a waiver is obtained. The law states “every
contract or arrangement not consented to or
excepted by the Commission [...] is void.”"”
To comply, the services Exelon provides to
ComEd are managed through a General
Services Agreement (GSA) contract between
ComEd and Exelon subsidiary Exelon Busi-
ness Services Company."’ The GSA serves
as a general “umbrella” agreement, creating
a safe harbor for other, more specific agree-
ments.'"! So long as the more specific agree-
ments fall under the umbrella created by the
GSA, the utility does not need to seek Com-
mission approval.

These agreements include contracts for busi-
ness functions critical to the utility’s abil-
ity to operate, and could include services
forced onto the utility by its parent com-
pany."? Through this GSA, in 2018, “ComEd
receive[d] a variety of corporate support
services from Exelon Business Services
Company including legal, human resources,
financial, information technology and sup-
ply management services” totaling approxi-
mately $400 million, including $280 million
in indirectly billed services."?

The Commission has only twice approved
ComEd’s complete GSA with its parent
company, and both approvals occurred
before Exelon Business Services Company
and Exelon itself existed." The first was
when a parent company was first estab-
lished in 1995 and the second was when
the Commission approved the merger

that created Exelon in 2001. After that

2001 approval, the GSA was not formally
updated or amended until Commission
staff identified problems with it during the
2014 formula rate update."® The Commis-
sion approved an Illinois-specific amend-
ment to the GSA in 2017 over the objections
of Commissioner Miguel del Valle, who
argued in his dissent that the agreement
failed to adequately protect ComEd cus-
tomers and the public interest from various
conflicts of interest inherent in the rela-
tionship between the utility and its parent
company, the same conflicts Scott Hemp-
ling warned about."®

Arguing that the approved updated GSA
did little more than require services are
billed “at cost,” Commissioner del Valle
wrote:

the Commission must not reduce the
public interest review to just a simple
accounting exercise—as the majority
does. Doing so ignores very real risks
and operational implications to the
public utility, and thus public interest,
reflected in the corporate structure and
governance which affects the services
provided under the GSA. Some of these
risks grow with complexity and are
inherent in the significant increase in the
size and intricacies of Exelon’s corporate
structure, for example: the increased
diversity and tensions in business
models, activities, motivations, geogra-
phies, responsibilities, and regulatory
obligations; the diminished amount of
attention and priority able to be paid
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to ComEd’s obligations by the holding
company’s executive leadership due to
the growth in the holding company sys-
tem; as well as the loss of transparency
reflected in the Commission’s limited
ability or capacity to scrutinize the large
volume and aggregate value of affiliate
transactions as well as all of the affiliates
involved. Amidst the complexity exist
simpler risks: e.g., the tension between
Exelon’s motivations and responsibilities
and those of the public utility—i.e,, the
parent company’s complete control over
ComEd and [Exelon Business Services
Company] coupled with its substantial
economic interests in generation assets
and a competitive energy supplier whose
interest in high generation prices and
market volatility conflicts with ComEd’s
obligations to provide a least-cost essen-
tial service. Further, as more decisions
about and for the utility are made by
decisionmakers outside of the public util-
ity and implemented through the GSA
or other avenues, this limits the ability of
the Commission to know what decisions
are being made and why.'"/

These unaddressed conflicts help explain
why ComEd’s smart grid has so far failed
to deliver its promised customer and public
benefits. As this report documents, not only
has ComEd failed to pursue these benefits,
it has actively frustrated their arrival, pos-
sibly because those same benefits threaten
Exelon’s business interests.

1.2 ComEd was in crisis over the decade
leading up to EIMA

In recent years, ComEd has been known for
its unparalleled political power, for being
highly profitable, and for marked improve-
ments in service reliability. Its position in
the years leading up to EIMA’s passage was
decidedly different.

1.2.1 COMED'S DISTRIBUTION SYSTEM
WAS FAILING TO MEET ITS RELIABILITY
OBLIGATION

After the restructuring law passed in

1997, during the summers of 1998 and

1999 ComEd found itself in a reliability
crisis. A particularly hot summer in 1999
placed demands on ComEd’s grid it could
not handle, leading to multiple prolonged
blackouts impacting more than one hun-
dred thousand ComEd customers."® ComEd
tired seven executives between August and
November."” An internal company assess-
ment described the summer of 1999 as a
“do-or-die”* wake up call and judged that
“ComEd had become an organization that
could not be counted on to fulfill its basic
charge to keep the lights on in Chicago.”**!

Reliability is typically measured in the
frequency of power outages, the duration

of outages, and the number of customers
impacted by outages.'* Reliability problems
can occur when a utility fails to maintain its
infrastructure, or to appropriately plan for
future changes in energy usage.'” Beyond

These unaddressed conflicts help explain why ComEd’s smart grid
has so far failed to deliver its promised customer and public benefits.
As this report documents, not only has ComEd failed to pursue these
benefits, it has actively frustrated their arrival, possibly because those
same benefits threaten Exelon’s business interests.




An internal company assessment
described the summer of 1999
as a "do-or-die”wake up call and
Judged that “ComEd had become
an organization that could not

be counted on to fulfill its basic
charge to keep the lights on in
Chicago.”

customer dissatisfaction and the economic
harms caused by outages, a utility’s fail-
ure to properly maintain its infrastructure
can lead to severe public safety threats,
such as the northern California fires that
destroyed thousands of homes and busi-
nesses and killed dozens of people in 2017
and 2018.'*

While a utility may fail to invest in its
infrastructure for a number of reasons, a
common reason is cost-saving. ComEd’s
internal assessment after the crisis in
1999 identified this as a reason for under-
investment during the 1980s. At the time,
ComEd was struggling financially due

to cost overruns and delays in construct-
ing multiple, possibly redundant and
unneeded nuclear power plants and wide-
spread opposition to its efforts to increase
rates to pay for the over budget plants.'*

In order to deal with this financial pres-
sure, ComEd, according to its own assess-
ment, embarked on “one of the most
extensive austerity programs since the
great [sic] Depression,”?* which “particu-
larly hurt the [transmission and distribu-
tion] side of the company.”'*” Problems
caused by the expensive nuclear power
plants harmed ComEd’s distribution sys-
tem, ComEd’s customers, and the Illinois

public. As this report highlights, this
harmful dynamic between Illinois’ gen-
eration and distribution systems has been
ongoing and continues to the present.

An outside auditor found similar company
practices in the 1990s.® After the 1999 out-
ages, the Commission hired The Liberty
Consulting Group to perform an audit of
ComEd’s transmission and distribution
management systems. Summarizing its
findings, Liberty wrote:

A common theme that runs through
the chapters of this report is that
ComkEd possessed good standards,
policies, procedures, and practices,

and good people to carry them out,
but often failed to meets [sic] its own
standards or follow its own procedures
because it failed to budget enough
money for necessary capital improve-
ments and maintenance. Even ComEd’s
failures in the areas of load forecasting
and planning can be traced to a cor-
porate desire to minimize the money
spent to improve the transmission and
distribution system. In many aspects,
ComkEd was in a reactive mode of oper-
ation, often waiting for parts of it[s]
[transmission and distribution] systems
to fail before taking any action and
only attempting to improve the worst
parts of its [transmission and distribu-
tion] systems.'”

While ComEd made attempts to rectify

its decades of underinvestment in the late
1990s and 2000s, it continued to experience
reliability problems through the 2000s. In
2007, citing reliability problems, the village
of Hinsdale threatened to abandon ComEd
and municipalize local utility service — a
move neighboring communities with simi-
lar complaints monitored closely.™*" In 2008,
another village, Deerfield, sued ComEd for
millions in damages for reliability failures
between 2000 and 2007."!
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In 2011, while ComEd was attempting to
pass EIMA over the veto of Governor Pat
Quinn, a July storm knocked out power

for almost one million ComEd customers,
highlighting ComEd’s ongoing poor reli-
ability performance.'® While some power
outages are inevitable in cases of extreme
weather, ComEd also performed poorly that
year in terms of the length of outages — a
measure less impacted by the weather. A
Commission report released before the July
storm questioned ComEd’s storm-readiness,
finding the utility had significantly reduced
staffing over the past decade.'®®

1.2.2 COMED ALSO FACED FINANCIAL AND
POLITICAL PROBLEMS

2007 marked the end of a ten-year transition
period after restructuring that included,
among other things, a rate freeze for
ComEd’s customers.”® This time period was
defined by serious issues stemming from

a supply auction pushed by ComEd and
Exelon that resulted in large bill hikes.'®
The Illinois General Assembly, in a heavily
negotiated compromise, responded in 2007
by partially retooling Illinois” electricity
markets, creating the Illinois Power Agency
to procure energy from the wholesale mar-
kets on behalf of distribution utilities.®® As
part of the deal, ComEd and Exelon paid
over $800 million in customer rebates.'”

It was in this environment that ComEd for
the first time proposed a large capital pro-
gram combining its need to significantly
invest to improve reliability with new
“smart grid” technology investments.'

At the time, ComEd was in a precarious
financial and political position. ComEd suf-
fered financial losses in 2006. An executive
justified its proposed 2007 rate hike by refer-
ring to the utility’s “weak financial posi-
tion,” claiming “our revenues are not high
enough to cover our cash needs.”'* Exelon
Generation was enjoying strong earnings in

competitive markets, and ComEd’s share of

Exelon’s operating earnings was dwindling,
from more than one third in 2004 to less
than four percent in 2007.%° Exelon actively
considered spinning ComEd off into an
independent company, negotiating an eased
regulatory process to be able to do so as
part of the 2007 legislative compromise.'*!
ComEd threatened bankruptcy.'*?

The company was facing another hardship:
a downward trend in usage patterns.'*
Across much of the 20th century, increas-
ing grid and supply costs were significantly
absorbed by growth, as both the number

of customers served by electric utilities and
the overall amount of power those custom-
ers used, or “load,” steadily increased."
Even while the cost of the overall system
increased, costs for customers remained
relatively stable because the increasing costs
were spread out and covered by more cus-
tomers using more energy. Under traditional
rate making, in which the per customer and
per kilowatt hour charges in monthly bills
are set and do not change until the utility
initiates another rate case, the utility earns
extra money any time customers use more
energy than forecasted or the number of
customers grows more than forecasted.
This dynamic has changed in recent years,
as changes to the economy and advances

in energy efficiency as well as other new
technologies have kept load relatively flat.45
At the time, for ComEd, this meant that
revenues would stay flat, making it harder
to finance additional investments.

ComEd’s political position was also pre-
carious. In a recent interview, John Rowe,
the Exelon CEQO at the time, described the
powerful House Speaker Mike Madigan

as a “foe” at the time."*® The 2007 legisla-
tive compromise was won “only because
Emil Jones, the Senate president at the time,
was a staunch ComEd backer and wouldn’t
allow Madigan to call all the shots.”™* Fight-
ing to survive, and with its key Springfield
backer Senate President Jones about to



retire, ComEd set in motion a campaign to
build political power and win over Speaker
Madigan, a campaign that led to the pas-
sage of EIMA in 2011.#8 We now know that

one reason this campaign was successful
was because it involved an illegal and cor-
rupt bribery scheme to attempt to influence
the Speaker and his associates.*

TIMELINE OF KEY ENERGY LEGISLATION REFERENCED IN THIS REPORT

THE FOLLOWING DESCRIPTIONS are not
intended to be complete summaries, as
many were large bills with many differ-
ent policies included, but rather to serve
as a basic reference for readers of this
report.

* 1997: The Electric Service Customer
Choice and Rate Relief Law of 1997,
Public Act 90-0561, restructured
Illinois electrical utility regulation such
that delivery services were separated
from electrical supply, or genera-
tion. ComEd’s existing generation
facilities, including its nuclear plants,
were moved into the utility’s holding
company, Unicom (what became
Exelon in 2001), or sold.

* 2007: The Illinois Power Agency
Act, Public Act 95-0481, established
the Illinois Power Agency to procure
power on behalf of Illinois” major
electric distribution utilities.

* 2011: The Energy Infrastructure
Modernization Act, Public Acts
97-0616 & 97-0646 allowed ComEd
and Ameren to commit to reliabil-
ity and smart grid investments, and
implemented formula ratemaking.

* 2012: House Resolution 1157 & Senate
Resolution 821 called on the Commis-
sion to reverse its position and side
with ComEd on an accounting dispute
worth hundreds of millions of dollars
in profits.

* 2013: The EIMA “trailer bill,”
Public Act 98-0015 overruled the
Commission on the three account-
ing decisions, delivering ComEd
hundreds of millions of dollars in
additional profits.

* 2014: House Resolution 1146 directed
four executive agencies to submit a
report detailing the potential impacts
of the premature closure of existing
nuclear power plants. The report was
used by ComEd and Exelon in their
push for nuclear subsidies.

* 2016: The Future Energy Jobs Act,
Public Act 99-0906, legislation
championed by ComEd, Exelon,
and coalition of environmental and
consumer advocates, provided a $2.35
billion subsidy for two Exelon nuclear
power plants, put more resources
into renewable energy development,
and consolidated energy efficiency
programs under utility control while
also expanding them and adding
incentives to the utilities to achieve
energy efficiency savings.

* 2019: HB3152 & SB2080 would have
extended formula ratemaking for an
additional ten years. The legislation
passed out of legislative committees
in both chambers without receiving
a single no vote in March and April.
In May, federal investigators raided
the homes of three close associates of
House Speaker Madigan.'™
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1.3 The smart grid and its potential
benefits

As information technology has grown
smaller, faster, cheaper, and more pow-
erful, it has transformed society and
countless industries, including utilities
and the electrical grid. The opportunities
presented by new technology, along with
significant changes required to transition
to a low-carbon economy, are transform-
ing the way we produce, consume, and
store energy. The transformation has clear
benefits for utilities, customers, and the
public, but achieving these benefits is not
guaranteed.

1.3.1 THE “SMART GRID”

There is no single definition of “smart
grid.” At its most basic, a smart grid is
one capable of granular and time-based
data collection; real-time and two-way
communication; as well as secure, digital
remote operations.™ The core technolo-
gies are advanced metering infra-
structure (AMI) also known as “smart
meters;”"*? similar measurement, commu-
nications, and operations improvements
at other key nodes of the distribu-

tion grid such as automatic reclosers

that allow the grid to heal itself;'®® and
“behind-the-meter” customer applica-
tions." These beneficial customer appli-
cations include everything from smart
thermostats to electric vehicles to smart
home appliances, for example water heat-
ers, that interact with the distribution
grid or other utility information, such as
variable time-based price signals.” All of
these new offerings are an opportunity
for innovation, conservation, customer
savings, and competition.

In 2011, the year EIMA was passed, the
National Regulatory Research Institute
identified seven distinct “missions” for
smart grid investments:

1. Increase efficiency in utility operations;
2. Increase system reliability;

3. Reduce fossil fuel use and emissions;
4. Enhance customer choices;

5. Induce customers to produce system
benefits by modifying usage patterns;

6. Improve utility planning; and

7. Develop the economy and grow jobs.!*

EIMA similarly uses the desired outcomes
of smart grid investments to define the
smart grid. It defines a smart grid as one
that includes:

(1) Increased use of digital information
and controls technology to improve
reliability, security, and efficiency of the
electric grid.

(2) Dynamic optimization of grid opera-
tions and resources, with full cyber
security.

(3) Deployment and integration of dis-
tributed resources and generation,
including renewable resources.

(4) Development and incorporation of
demand-response, demand-side resources,
and energy efficiency resources.

(5) Deployment of “smart” technolo-
gies (real-time, automated, interactive
technologies that optimize the physical
operation of appliances and consumer
devices) for metering, communications
concerning grid operations and status,
and distribution automation.

(6) Integration of “smart” appliances and
consumer devices.

(7) Deployment and integration of
advanced electricity storage and peak-
shaving technologies, including plug-in
electric and hybrid electric vehicles,



thermal-storage air conditioning and
renewable energy generation.

(8) Provision to consumers of timely
information and control options.

(9) Development of open access standards
for communication and interoperability
of appliances and equipment connected
to the electric grid, including the infra-
structure serving the grid.

(10) Identification and lowering of unrea-
sonable or unnecessary barriers to adop-
tion of Smart Grid technologies, practices,
services, and business models that sup-
port energy efficiency, demand-response,
and distributed generation.™

As one can see, the smart grid has many
components, but the main focus of smart grid
deployments in Illinois has been on AM]I, the
advanced metering infrastructure, also known
as smart meters. A January 2020 report from
the American Council for an Energy-Efficient
Economy (ACEEE) introduces AMI:

The Energy Information Administration
defines AMI this way: Meters that have
the capability to measure and record
usage data at hourly or shorter intervals,
and provide usage data to energy com-
panies and may also provide the data

to customers at least once daily. Data
are used for billing and other purposes.
Advanced meters include basic hourly
interval meters and extend to realtime
meters with built-in two-way communi-
cation capable of recording and transmit-
ting instantaneous data."®

The Advanced Energy Economy offers a
broader term than AMI, advanced meter-
ing functionality. AMF includes the fol-
lowing capabilities, many of which align
with the energy efficiency use cases
described in this paper, but it is agnostic
as to which technologies are used and
who deploys them.

* Collection of customers” usage data, in near
real time, usable for settlement in relevant
retail and wholesale markets for energy and
ancillary services

e Automated outage and restoration notifi-
cation

* Two-way communication between custom-
ers and the electric distribution company

e With customers’ permission, communica-
tion with and control of smart devices

* Large-scale conservation voltage reduction
programs or volt-VAR optimization

e Remote connection and disconnection of
customers’ electric service (while maintain-
ing consumer protections)

e Measurement of customers’ power quality
and voltage' [citations removed]

AMI is also the costliest component of the
smart grid investments, more than $900 mil-
lion of the $1.3 billion in EIMA-specified smart
grid investment.'*®

1.3.2 BENEFITS OF THE SMART GRID

When ComEd first proposed a large capi-

tal program combining necessary reliability
improvements with smart grid investments in
2007, the Commission was skeptical. The Com-
mission wanted to ensure “that consumers

are the primary beneficiaries’ of the smart grid
modernization.”*! Therefore, rather than allow-
ing the utilities to control the scope and plan-
ning of smart grid investment, the Commission
launched an innovative statewide process,

the Illinois Statewide Smart Grid Collabora-
tive (ISSGC), as well as a smart meter pilot, to
explore this new technology and ensure cus-
tomer value.'®®

Among other topics, the ISSGC report
released in 2010 explored and identified
potential benefits of the smart grid for dif-
ferent stakeholders: customers, distribution
utilities, and society:'%?
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e “For customers, the potential benefits
realized by individual electricity consum-
ers in Illinois, include reductions in
customer costs for electric delivery service
and energy supply service, and decreases
in outages and improved power quality

* For distribution and transmission utili-
ties, value is recognized in benefits that
would work to reduce costs, improve
system reliability, increase levels of
customer satisfaction, optimize assets,
and/or mitigate risk [...]

* Societal value is realized by society as a
whole, not necessarily Illinois electricity
consumers (e.g., environmental benefits,
improvements to public health and safety,
economic development, and improve-
ments to or the expansion of broadband
communications networks).”64

The ISSGC report provided greater detail for
each category of beneficiary. For customers,
for example, it listed: reduced energy usage
due to efficiency, reduced energy usage

due to conservation, improved information
access, increased ability to manage energy
costs, enhanced services provided by the
utility or third parties, facilitated integration
of rooftop solar, improved system reliability,
and improved power quality.'*®

This report refers to these customer bene-
fits as “beneficial customer applications,” to
mirror language used by the company, and
to reinforce that in order to take advantage
of them, customers must apply the tech-
nology to benefit — whether, for example,
accessing usage data, opting in to a time-
variable rate, connecting a smart appliance,
or putting solar on their rooftop.

Many of these benefits involve modifying
energy usage, that is, using less energy or
using it at a time when it is less expensive,
to lower customer bills. These benefits

aid customers, but harm generators’, like
Exelon, bottom line.

ACEEE described the list of ways that AMI
can enable and support customer savings
through energy efficiency:

These strategic uses include:

e Enhancing the quality of insights on
energy use from near-real-time feedback

 Providing time-varying pricing that
reflects fluctuating energy costs at differ-
ent times of day and year. Near-real-time
feedback, combined with communi-
cations and possible automation, can
better inform and motivate customers to
respond to pricing signals and change
their energy use accordingly.

* Targeting customers for programs best
suited to their energy use profiles.

* Promoting grid-interactive efficient build-
ings that extract more grid value from
customer programs by providing more
flexible demand.

 Supporting energy procurement and
meter-based pay-for-performance (P4P).

* Producing granular data needed for
advanced measurement and verification

of customer energy and demand savings
M&V 2.0.)

* Enabling conservation voltage reduction
(CVR) on electricity distribution networks
to reduce demand and energy use'®

The main utility benefits, which are often
called “operational benefits,” facilitate the
utility running its business cheaper or easier
and which can lead to higher profits for the
company. The ACEEE report includes some
examples:

[The Department of Energy’s] 2016
review of the Smart Grid Investment
Grant program in [the American
Recovery and Reinvestment Act of
2009] identifies four main operational
benefits of AMI: reduced costs for



metering and billing, reduced outage
costs and less customer inconvenience,
enhanced safety, and lower utility
capital expenditures.'®’

1.3.3 UTILITIES CAN EASILY REALIZE SMART
GRID BENEFITS WHILE CUSTOMERS FACE
BARRIERS

Unlike customers, utilities clearly under-
stand the potential smart grid benefits and
how to take advantage of them. A utility
can also serve as a gatekeeper to others
enjoying those benefits. To exert its influ-
ence as gatekeeper the utility does not need
to actively block development of a healthy
market providing customer savings. Insuffi-
cient care and lack of attention to facilitating
market access — while focusing on maxi-
mizing utility benefit — is enough.

The potential operational benefits of smart
grid investments to a utility are almost cer-
tain to be realized — the utility understands
the new technology and its potential appli-
cations, has unfettered access to the data
created by the investments and would not,
one assumes, invest almost a billion dollars
in new technology and not take advantage
of it.

The potential consumer benefits of the
smart grid, on the other hand, are not cer-
tain to be realized. This dynamic is a large
part of the reason the Commission origi-
nally required the statewide collaborative
process and did not want ComEd to have
the level of autonomy it ultimately achieved
in deploying AMI and smart grid technol-
ogy. The recent ACEEE report concludes:

Providing customers with AMI data
alone generally does not result in energy
savings. AMI data need to be paired with
customer engagement tools; pricing strat-
egies; and programs with incentives and
services that enable, motivate, and sup-
port customers to take actions and make
changes to modify their energy use.!®

One large barrier to customer savings is
customer engagement: unlike the utility, the
vast majority of consumers do not under-
stand the new technology;, its potential
benefits, and how to take advantage of those
benefits.'® For this reason, EIMA included
significant money for education,”® ComEd’s
AMI plans included an entire section on
customer education and outreach, and the
Commission remarked, not for the first
time, in 2014: “We agree with all of the par-
ties that unless customers understand how
they can take advantage of “Smart Grid
Functions” the full benefit of this program
will not be realized.”"”* EIMA created a
utility-funded foundation to fund nonprof-
its, universities, and local governments to
do this educational work."”?

The second potential barrier is the utility’s
position as “gatekeeper.” Many of the poten-
tial beneficial customer applications of the
smart grid can best be provided not by the
utility itself, but by competitive third par-
ties. In fact, as explored in greater detail in
section 4.2, ComEd took the position after
passing EIMA that the company was not
itself obliged to deliver beneficial customer
applications. Rather, ComEd argued, its
obligation ended with enabling technologi-
cal functions such that competitive third
parties could offer those applications.'”

These products and services, however,
often depend on data collected, processed,
and stored by the utility. At a minimum,
they depend on data access with the AMI
the utility maintains. If a utility blocks,
delays, or otherwise impedes access to

the smart grid or data from it, it can sig-
nificantly limit the market for competitive
products or services. The utility expert
Hempling explained “[the smart grid]
requires decisions on design, construction
and operation. If the incumbent utility con-
trols these decisions, it can use that control
to disadvantage new entrants seeking to
offer consumers benefits like data analy-
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sis, demand response, and load shedding
appliances.”'”*

The risk that ComEd would act as a gate-
keeper, limiting the growth of a market of
new products and services empowering
consumers to realize the potential benefits
of the smart grid, is exacerbated by the

fact that the primary benefits of smart grid
enabled customer applications — reduced
costs thanks to efficiency, conservation, and
rooftop solar — represent direct business
threats, or “value destruction” to Exelon.

Even if barriers for customers are removed,
it remains an open question whether the
potential for customer benefits through AMI
is anywhere near what has been touted by
ComEd and other utilities, no matter how
much customers are educated or engaged.
At the same time ComEd leadership was
promoting its vision of empowered consum-
ers through its campaign to pass EIMA,
then-Exelon Chairman and CEO John Rowe
asked “are we doing the customers more
good by putting money into more advanced
electronics or would we do them more good
by putting the same money into replacing
more old cable? To me that’s an unknown
answer. If I had to choose, I'd bet on the
cable.”"”® The recent ACEEE report, which
was funded in part by ComEd, concluded
that “many utilities are underexploiting
AMI capabilities and attendant benefits,
thus missing a key tool to deliver value to
their customers and systems.”"”

This report demonstrates that ComEd’s
implementation of EIMA shows, at bare
minimum, a lack of sufficient care to
facilitate a market capable of delivering the
AMlI-enabled beneficial customer applica-
tions it touted in order to pass EIMA.

1.4 Traditional utility regulation and
the role of regulators

In order to understand EIMA’s formula
rates and their impact on the Company,
one must understand the traditional rate
regulation that preceded it and the ratio-
nale for why that imperfect but enduring
system has been used for decades.

ComEd provides an essential service for
the public good. As a natural monopoly
— it is infeasible to have duplicative, com-
peting electric distribution systems — the
company enjoys captive customers and, in
exchange, it is regulated and its prices are
set by regulators.

ComEd operates within a robust and long-
running regulatory structure overseen at
the state level by the Illinois Commerce
Commission. The Public Utilities Act
grants the Commission broad powers and
authority to govern, among other things,
utility operations, cost recovery, and
profit.'”’

Some see this important relationship as a
job of dispassionate and knowledgeable
judges balancing competing interests by

4 re we doing the customers more good by putting money into more
advanced electronics or would we do them more good by putting the
same money into replacing more old cable? To me that’s an unknown

answer. If | had to choose, I'd bet on the cable.”
- John Rowe, then-Exelon Corporation Chairman and CEO, March 9, 2011




deciding outcomes based on the record built
before them by opposing lawyers.””® These
interests include, for example: the company,
its parent company, shareholders, and inves-
tors; company employees and vendors; utility
customers, from small to large; other resi-
dents and businesses; the Illinois General
Assembly and other state officials; munici-
palities and other local governments; and the
public interest in Illinois more broadly.

This view of regulators as dispassionate
judges rather than proactive regulators,

as the experience of EIMA clearly shows,
is wrong. While a benefit in one party’s
interest can often cause harm to another’s,
requiring some balancing of interests, the
public interest of Illinois remains para-
mount and requires active regulators who
do not simply accept what evidence and
arguments parties present to them. As then-
New York Governor Franklin D. Roosevelt
said in 1932:

When I became Governor, I found that
the Public Service Commission of the
State of New York had adopted the
unwarranted and unsound view that its
sole function was to act as an arbitra-
tor or a court of some kind between the
public on the one side and the utility
corporations on the other. I thereupon
laid down a principle which created
horror and havoc among the Insulls and
other magnates of that type.

I declared that the Public Service Com-
mission is not a mere judicial body to act
solely as umpire between complaining
consumer or the complaining investor on
the one hand, and the great public utility
system on the other hand. I declared that,
as the agent of the Legislature, the Pub-
lic Service Commission had, and has, a
definitely delegated authority and duty to
act as the agent of the public themselves;
that it is not a mere arbitrator as between

the people and the public utilities, but
was created for the purpose of seeing that
the public utilities do two things: first,
give adequate service; second, charge
reasonable rates; that, in performing this
function, it must act as agent of the pub-
lic, upon its own initiative as well as upon
petition, to investigate the acts of public
utilities relative to service and rates, and
to enforce adequate service and reason-
able rates.'”

1.4.1 TRADITIONAL COST RECOVERY, PROFIT
INCENTIVES, AND RISK MANAGEMENT

State and federal law and commission regu-
lations profoundly shape company incentives
and operations. One of the most important
considerations is how the utility recovers

its costs for the services it provides. Under
traditional, so called “cost plus” or “cost of
service” rate setting, a utility is allowed to
recover all reasonable operating expenses

as well as, over time, all prudently incurred
capital investments along with a return, or
profit, based off the remaining value of that
investment.'® The process in which a regula-
tory commission determines how much a
utility aims to recover through ratepayers’
bills (the “revenue requirement”) as well

as how the revenue requirement is split up
(“cost allocation”) among different classes of
customers (e.g., residential, business, indus-
trial) is known as a rate case. As part of a
traditional rate case, the fixed and volumetric
charges that appear on customers’ bills are
set (“rate design”) until the company elects
to return to the commission for another rate
case.”™

Under this incentive structure, there are two
ways to directly increase the company’s prof-
its. Regulators can 1) increase the company’s
Return on Equity (ROE) — which could be
thought of as the company’s profit margin, or
2) increase the company’s rate base (the value
amount the ROE is multiplied against).

PAGE 25



PAGE 26

Return on Equity

As part of the traditional rate case process,
the commission sets the Return on Equity
(ROE) after highly-contested litigation
argued among the participants in the case.
The ROE is one portion of a larger equa-
tion to determine a utility’s overall Rate of
Return, or the return on the utility’s invest-
ment.'®?

While the ROE is one portion of this return
calculation, it is the focus of regulators, utili-
ties, and stakeholders for two reasons: first,
it represents the owner’s profits, and second,
the return levels for the other portion of
investment dollars, debt, are set by borrow-
ing costs.

The ROE, also referred to as the “Cost of
Common Equity,” is the portion of the
overall return that represents the amount
of profits that shareholders would expect
to receive for their ownership stake, if the
utility were a competitive company, rather
than a monopoly with captive customers.
The ROE, as with most elements of tradi-
tional regulation, is a proxy for the profit
that a company of similar risk could be
expected to make in a competitive market.
It is applied in a way, as a margin on asset
values, to incentivize a reliable grid through
investment levels that keep those asset val-
ues high.

The second portion of the return equation
comes from the costs of borrowing money
through short and long-term debt, the other
ways a utility can raise money to finance
investment. These costs are the inputs into
the equation, called the “Weighted Average
Cost of Capital” (WACC), used to determine
a utility’s overall Rate of Return.

Because utility regulation generally
attempts to set levels of profits and revenue
as if the company were competitive, the
WACC equation is an exercise in determin-
ing the “cost” of raising each type of capital,
and applying a weight to represent the ratio
in which each type of capital was used. The
weighted costs are then added together to
arrive at the company’s total WACC or Rate
of Return. This is the percentage applied to
the Rate Base, or the total value of the com-
pany’s investments, to determine the autho-
rized return levels for the utility.

EIMA uses the same overall WACC frame-
work (while setting the ROE level in a dif-
ferent manner) so its WACC table illustrates
the concept perfectly. Below is a simplified
reproduction of the calculation for ComEd
in the 2019 Formula Rate Update to illus-
trate how this works in practice. The cost
of Common Equity, or ROE, is 8.91 percent.
The weighted cost of capital, or overall Rate
of Return, is 6.51 percent.

TABLE 2: SAMPLE WEIGHTED AVERAGE COST OF CAPITAL CALCULATION'®

Weight
Common Equity 4797%
Long-Term Debt 52.03%
Short-Term Debt 0.0%
Total Weighted Average Cost of Capital 100%

Cost Weighted Cost
8.91% 4.27%
4.28% 2.23%
2.14% 0.0%
6.51%



Again, the overall Rate of Return is a proxy
for the cost to the company to finance
investment by borrowing (long- or short-
term debt) or raising capital from share-
holders (the ROE), in ComEd’s case, Exelon,
ComEd’s 99.985 percent shareholder. As a
proxy, the overall Rate of Return is not what
Exelon actually pays to finance ComEd’s
investments, but rather what returns a
generic investor would seek were they

to invest in a competitive company with
ComEd’s risk attributes. If ComEd repre-
sented more risk, investors would want a
larger return.

Rate Base

The company makes a profit on the value

of the assets it uses to provide service, or
“rate base.” Therefore, the company makes
more profits as it builds the overall value of
its assets, by investing to accumulate value
faster than the rate of depreciation. This
incentive structure attempts to align the pri-
vate profit motive of utility managers and
shareholders with the public interest of safe,
reliable service. Regulators want to avoid
the reliability and safety problems that arise
from underinvestment — the type of under-
investment ComEd’s distribution system
suffered from in the 1980s and 1990s.

One of the risks of an incentive structure
wherein the utility spends money to make
money is that it incentivizes utility manag-
ers to over-invest in, or “gold-plate,” the sys-
tem. Because utilities” revenues are collected
through customer rates, overinvestment
leads directly to customers overpaying.

This dynamic is one reason that regulators,
in theory, examined all expenses the com-
pany sought to recover through rates and
used traditional regulatory mechanisms

to manage utility incentives and control
costs:'%

e First, regulators wait to sign off on the
recovery of capital expenses until after
the new assets are put into service, or
are reasonably assumed to be imminent-
ly in service.

* Second, regulators only sign off on
the recovery of capital expenses if
the investments are deemed prudent,
reasonable, and least cost.'®® At times,
investments must pass a cost-benefit
analysis. The utility has the burden of
proof to demonstrate its investment
meets these standards.

e Third, when the rates customers pay on
their monthly bills are set, they repre-
sent an opportunity, not a guarantee, for
the company to earn its authorized
revenues and return.

Mechanisms one and two seek to ensure
that utilities conduct capital programs
with a purpose and prove investments
useful and costs reasonable before cus-
tomers start paying for them. Under the
“used and useful” test, utilities should
bear the risk of a failed investment. No
matter the cost of an investment, if the
resulting asset is not used to provide
service, or was not necessary to provide
adequate service in the first place, the util-
ity cannot recoup the cost from custom-
ers. Challengers invoked this principle
when fighting ComEd’s rate hikes in the
1980s and early 1990s: not only were the
nuclear power plants grossly over budget,
ComEd had constructed more generating
capacity than needed.'® Under prudence
and reasonableness tests, utilities bear the
risk that regulators deem an investment
imprudent or unreasonable. Bearing these
risks gives utility managers incentive

to be more conservative in their invest-
ments. In practice, this also means that
utilities typically present plans for large,
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non-routine investments to regulators for
thorough investigation before spending
significant amounts on them.

Mechanism three seeks to reward utilities
for operating efficiently and controlling
costs, and to punish them for not doing
so. Static authorized rates, which may last
for years, are set using the estimates of
the revenue the company needs to collect
combined with the weather and usage
forecasts for a normal year. Actual cus-
tomer usage will vary year to year — the
company makes more in a hot summer
and less in a cool one, for example. These
effects should balance out in the long

run, but in this system, the company is
not guaranteed that all of the expected
revenue will arrive in any given year."*’
This provides utility managers the incen-
tive to remain efficient and keeps costs in
line since revenue is uncertain. This static
revenue goal also creates headroom for the
company to earn additional profits from
higher than expected efficiencies. The util-
ity keeps some control over this process
as it chooses when to come back to the
commission to request new rates. During
periods of economic growth the utility
will often receive increased revenues and
increased profits without changing cus-
tomer rates.

Through these tools, regulators seek to
guarantee the public good is served while
creating the opportunity for private profit.
This is not to say that regulators always
pursue these goals zealously or effectively
but that, at a minimum, this principle
underlies the operative regulatory theory.
One of the most significant changes EIMA
made through formula rates, as described
in section 1.5.2, was to turn this arrange-
ment on its head: to guarantee utility cost
recovery and profit while reducing the
service of a public good to an opportunity,
not guarantee.

1.5 The Energy Infrastructure
Modernization Act

The Illinois General Assembly overrode a
veto by Governor Pat Quinn to pass Public
Act 97-0616, on October 26th, 2011.1%¢ That act
along with Public Act 97-0646, which passed
the same day, comprise the Energy Infra-
structure Modernization Act.'¥ Along with
the Governor, the Attorney General, cus-
tomer advocates, and the Commission were
all vocal in their opposition.'*

The law, a sprawling rewrite of Illinois’
electric utility regulation, is unusually pre-
scriptive, granular, and complex. In one of
the first Commission proceedings to imple-
ment the law, a ComEd witness provided
an eleven page “whitepaper”’" describing
the various filings and reports the company
would submit in the first year and update
each year going forward.

EIMA short-circuited the established and
Commission-controlled and customer-focused
smart grid planning process, which was mea-
sured, thorough, and ongoing. This process
was not placing regulatory barriers before
ComEd’s pursuit of smart grid investments.
The Commission approved a smart grid
pilot*? and a favorable cost recovery mecha-
nism proposed by ComEd to more quickly
recover smart grid investments.”® The cost
recovery mechanism, however, was thrown
out by the courts,” and ComEd’s response
was to go to the General Assembly to com-
pletely upend its regulation through formula
rates. By moving critical smart grid policy
decisions to the legislative forum, ComEd also
was able to avoid consideration of propos-

als to make ComEd’s profits from smart grid
investments contingent on actually delivering
customer and public benefits, as consumer
and environmental parties sought.®

The law allowed ComEd and Ameren to opt
to become “participating utilities.” Doing
so required of them certain smart grid and



reliability investments, and gave them a
new way of setting rates, “formula rates,”
that guaranteed revenue and profits.

ComEd described the law as a trade-off of
obligations to remedy chronic reliability
problems and make additional AMI invest-
ments on the one hand, and of revenue
and profit certainty on the other: “EIMA
balances obligations utilities assume with
assurances utilities are given.”'*

This report focuses on the two principal
aspects of the law: capital investments

and planning, and cost recovery. EIMA
separates the formal process for smart grid
investment planning and most implementa-
tion metrics from the formal cost recovery
process. This significant narrowing of com-
mission oversight and authority over cost
recovery serves to make the process as rou-
tine, automatic, and as “certain” as possible.

1.5.1 EIMA'S “OBLIGATIONS:" RELIABILITY
AND SMART GRID INVESTMENTS

EIMA mandated that ComEd, upon opt-
ing to become a “participating utility,”
invest at least $2.6 billion, and allowed
the company to invest up to $3 billion
without additional authorization. These
specified investments were on top of
ComEd’s baseline of roughly $1 billion
per year of infrastructure spending."”
If ComEd wanted to spend less, it was
required to petition the Commission for
permission.””® These capital investments

were split evenly into two categories: reli-

ability and smart grid."

Table 3 outlines the categories of spend-
ing, estimated costs, and timelines for
investment included in EIMA. Some

categories were included without a corre-

sponding estimate.

TABLE 3: COMED'S INVESTMENT OBLIGATIONS UNDER EIMA?®

Estimated investments Period of
Program by law ($M) investment
Distribution infrastructure improvements $1,000
Training facility construction or upgrade projects $10
Wood pole inspection, treatment, and replacement programs
Reducing the susceptibility of certain circuits to storm-related damage $200
Total Reliability-Related Investments $1,300 5 years
Smart meters - AMI
Distribution automation
Cyber secure data communication network - AMI
Substation micro-processor relay upgrades
Total Smart Grid-Related Investments $1,300 10 years
Total Plan Investments $2,600
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The law required ComEd to submit
backward-looking annual reports on all
of its investment spending (in both cat-
egories),” but only required a forward-
looking investment plan and formal
approval process for ComEd’s roughly $1
billion AMI investment, which accounted
for only 38 percent of the EIMA invest-
ments.>

When considering ComEd’s AMI plan,
EIMA required the Commission to
perform a cost-benefit analysis and
further investigate the utility’s plan for
AMI deployment, back-end information
technology, public education, and
communication.?® The Commission
also compared the utility’s plan to an
“informational” checklist in the law.?%*

After the Commission approved this
original AMI plan, ComEd submits
annual reports and updates on its prog-
ress in implementing the plan. Each
year, the Commission has a short win-
dow to choose to investigate the annual
AMI reports by opening an accelerated
docket. If it does nothing, the updates are
“approved” by default. Every year since
2015 the reports have been approved by
default.?

Table 4, a reproduction from ComEd’s
2020 annual infrastructure update, out-
lines the total cumulative EIMA invest-
ment that ComEd plans to have spent by
the end of 2020. One can see the reliability
category on top consisting of things like
cable programs and storm hardening, and

TABLE 4: COMED SUMMARY OF ESTIMATED CUMULATIVE EIMA CAPITAL SPENDING BY

THE END OF 202020
Program Spending ($M)
URD Injection and Replacement Program $545
Mainline Cable System Refurbishment and Replacement $392
Ridgeland 69Kv Cable Program $31
Training Facilities Program $10
Wood Pole Program $81
Storm Hardening Program $202
Total Reliability-Related Investments $1,261
Distribution Automation Program $242
Substation Micro-Processor Relay Upgrade Program $134
AMI Plan $905
Total Smart Grid-Related Investments $1,281
Total Plan Investments $2,542
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Figure 1: 10-year capital cost by year*”

the smart grid category on the bottom
with investments in automation and AMI.

Figure 1 demonstrates the total invest-
ments, which are close to the total specified
by the law, made by ComEd through the
end of 2018.

As discussed in chapter five, given that
these large capital expenditure amounts
were set by the General Assembly with no
record or rationale to justify the amounts,
there is no reason to believe they were the
“right” amounts to best achieve reliability
and smart grid outcomes in the company’s,
customers’, and the public interest.?®® There
is also currently no way to know if ComEd
has invested these amounts efficiently or
effectively.

1.5.2 EIMA'S “ASSURANCES:" FORMULA RATES

1"

In agreeing to EIMA’s “obligations,” making
the specified investments and associated
planning and reporting, ComEd is entitled
to EIMA’s “assurances,” enjoying certainty

in cost recovery through formula rates.

As described in section 1.4.1, under tradi-
tional rate setting, a utility petitions regu-
lators at a time of its choosing, initiating a
roughly year-long “rate case” process that
uses adjusted costs and estimated usage
forecasts to set the rates the utility is autho-
rized to use in billing its customers. While
some smaller bill elements may fluctuate
between rate cases, the primary portions
of a customer’s bill — the fixed customer
charge and volumetric usage rate — do not
typically change until the utility elects to
petition the regulator again.

Importantly, under this system the util-
ity could conduct a significant amount of
large capital investment before returning
to the Commission to add the increased
asset value to rate base, potentially years
later, thus missing out on potential profits
due to the regulatory time-lag. While the
utility may miss out on potential profits or
have them delayed, this process served to
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protect customers from rapid and improp-
erly justified rate increases. Formula rates
replaced this potential time-lag with an
annual process.

Also, because actual costs and customer
usage amounts, and thus revenue, will
vary from year to year, the authorized rates
in traditional rate regulation present the
utility with the opportunity, but not guar-
antee, to recover these costs and make its
profits. Formula rates, on the other hand,
replace this opportunity with certainty, as
ComkEd repeatedly highlighted when advo-
cating for EIMA. The annual formula rate
process involves a two-tiered process using
actual company expenses, as reported to
state and federal regulators, to look both
forward and backward one year.*”

The forward-look would be recognizable to
anyone familiar with a traditional rate-set-
ting process, in that it utilizes estimates to
modify the most current utility costs to set
the authorized rates for the following year.
The backward-look, or “reconciliation,”
however, is critically different, as it uses the
company’s actual expenses to calculate what
revenue it should have collected and com-
pares that with what the company actually
collected. If the company under-collected for
the year, it is able to make those revenues
up, with interest, through an adjustment to
tuture customer bills. If it over-collected for
the year, it similarly credits money back to
its customers. This reconciliation process
allows the company to annually “true-up,”
eliminating the uncertainty purposefully
embedded in the traditional rate setting
process and in the process changing the
utility’s opportunity for profits into a guar-
antee.

This complicated forward- and backward-
looking structure transforms what was once
an occasional, eleven-month-long traditional
rate case process with opportunity for

meaningful stakeholder input into a stream-
lined annual process in which “inputs,”
ComEd'’s accounting information, are run
through a settled and formal formula whose
output is the utility’s rates for the following
year.

Unlike the traditional process, the burden of
proof is no longer with the utility to demon-
strate the prudence and reasonableness of
its investments. Rather, the burden is now,
in practice, with the Commission and other
parties to demonstrate specific investments
were imprudent or unreasonable — a task
made more challenging by the fact that the
Commission and others rely on the util-

ity for the information they would need

to make such a demonstration. It is not as

if, as a practical matter, they can audit the
company every year. If the Commission,

the office of the Attorney General, or other
interveners are able to show any “inputs”
are imprudent or unreasonable, the Com-
mission can disallow them.?

If this Commission examination reduces
any inputs, the impact on the company
would automatically be shown by the out-
puts of the formula. If the Commission

or intervenors want to change the actual
formula they must open a separate formal
docket.?"

As part of the traditional rate case process,
the Commission would set the return on
equity, the profit margin applied to the rate
base, after evaluating the risk profile of the
company. Under EIMA’s formula rates, the
Commission has no such authority. Instead,
the ROE is also set by formula, by adding
580 basis points (or 5.8 percentage points) to
the 12 month average of 30-year US Trea-
sury Bill prices.”? For example, if the aver-
age is 3 percent, then ComEd’s ROE would
be 8.8 percent; if it is 5 percent, then 10.8
percent.



The two separate portions of the law, the
obligated investments and the assured rates,
do interact in one significant, but limited,
way. The law creates nine performance met-
rics which, if the utility fails to meet them,
lower the company’s ROE, or profit. For each
metric that ComEd does not meet the com-
pany loses between 5 and 7 basis points of
return,?” or between 0.58 percent and 0.81
percent of the 2016 profit used below for
illustration. These penalties are capped at 38
basis points,** meaning the overall potential
impact of these penalties is small compared
to the company’s profits. Commissioner del
Valle illustrated the limited impacts of these
penalties in his dissent when the Commis-
sion approved ComEd’s General Service
Agreement with Exelon Business Services:

ComEd has only been challenged by

one metric and the overall penalties are
small. Taking its 2016 rate case as an
example, if ComEd failed to meet every
one of the eight performance metrics,
ComEd'’s profit would only be reduced
by 4.4%—a 38 basis point penalty on
ComkEd’s 8.64% return, or $26 million out
of a net operating income of almost $600
million.?

While these performance incentives do
potentially impact ComEd’s profits, it is
important to note that their effect is not
great enough to alter the utility’s incentive
to “spend money to make money,” as some
“performance based” regulation does. Any
moderating effect these incentives may
provide is easily outweighed by the value of
EIMA guaranteeing the profits. Given that
formula rates guarantee ComEd’s revenues,
the utility has an even stronger incentive

to increase its rate base by spending large
amounts of money rapidly. The performance
metrics were also set at levels ComEd has
easily met.?'

The combination of annual forward- and
backward-looking rate setting, rate setting
by formula, and ROE setting by formula
strips the Commission of the tools and
mechanisms traditionally used to inves-
tigate and hold utilities accountable in an
effort to promote the public interest. This
lack of Commission discretion and author-
ity is what gives ComEd its “certainty,” and
why, as the next chapter explains, formula
rates have been so valuable to ComEd and
Exelon.
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Chapter 2: EIMA created a profit
machine, benefiting ComEd well and
above what was “necessary”

ROUGHLY HALF of the capital spending
specified by EIMA was allocated to achieve
adequate system reliability fundamental

to ComEd’s service obligations. Because

of chronic reliability failures, and because
the smart meter roll-out was a large, new
expense, one can make a reasonable case
for measured, additional incentives and
support for ComEd to upgrade its grid and
improve its quality of service, especially if
coupled with ongoing, independent, cus-
tomer-friendly cost-benefit analysis.

One can also make a reasonable case against
any additional incentives and support.
ComEd has a statutory obligation to pro-
vide reliable service. Its failure to do so over
decades is well documented, for example by
a 2002 audit of reliability and the company’s
attempt at the time to improve perfor-
mance.”"” Increasing investment to maintain
reliability standards should not warrant
special incentives. Similarly, ComEd argued
that AMI and other smart grid investments
were so critical to the grid of the future and

Then-City Club of Chicago President Jay Doherty and then-ComEd President and COO Anne
Pramaggiore. Both have been implicated in the federal investigation.. Credit: Screengrab from City Club of Chicago
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would deliver such abundant operational
benefits — not to mention the potential for
significant non-operational customer ben-
efits — that the decision of the utility to
invest in them was easy and obvious.?® If
the case for making smart grid investments
is so easy and obvious, then ComEd is
obliged to make them, however slowly, even
without special financial incentives.

ComEd argued, in pushing for EIMA’s
passage and in regulatory hearings imple-
menting EIMA, that the law’s upending of
traditional regulation to guarantee revenues
was necessary in order for ComEd to make
the proposed reliability and moderniza-
tion investments. As then-ComEd COO and
President Anne Pramaggiore testified before
a legislative committee, “ComEd simply
can’t make investment without the stability
and predictability embodied in the regula-
tory reform section of the bill.”

Now that ComEd’s EIMA reliability and
smart grid investments are essentially com-
plete — of the $2.6 billion investment only

an estimated $18 million remains to be spent
in 2020 and $6 million in 2021*° — one can
review ComEd'’s actions and financial state-
ments throughout the period to evaluate both
what the utility and its owner gained and
whether those guarantees were necessary.

The record shows that the record profits
EIMA delivered cannot reasonably be
considered to have only been what was
necessary for the company to execute the
capital spending specified by the law. The
company gained much, much more.

As shown in this chapter, as a tool to ensure
ComEd made investments to meet basic
reliability obligations and implemented new
smart grid investments, EIMA has been like
using a sledgehammer to drive in a tack.

As structured, EIMA is a profit-machine,
churning out automatic customer bill
increases and guaranteed profits for ComEd
and Exelon.

This chapter demonstrates EIMA’s advan-
tages and benefits for ComEd and Exelon:

e EIMA was a profit machine for ComEd
and Exelon

e EIMA'’s profit machine went far beyond
what was “necessary”

2.1 EIMA is a profit machine for ComEd
and Exelon

As covered in section 1.4.1, the two pri-
mary ways a regulated utility can increase
profits are: increase the profit percentage
(the return on equity or overall return) or
increase the value of assets the profit per-
centage is applied to (the rate base). EIMA
was written to do both. While external
factors have kept the return on equity
lower than what was expected when
EIMA was passed,*” ComEd’s rate base
has skyrocketed.”” As a result, EIMA has
reliably churned out ComEd authorized
profits, now almost 50% higher than when
EIMA started.?”® Before the recent scan-
dal, ComEd and Exelon were planning on
using EIMA to automatically and easily
increase ComEd’s authorized profits by
another $200 million a year before the for-
mula rates sunset.?*

As remarkable as the financial outcomes
have been, the law was designed and
expected to deliver even more financial
benefits to ComEd and Exelon. It did not
because EIMA’s formula ties ComEd’s profit
margins to the annual average of monthly
yields of 30-year Treasury bonds.”® At the
time of EIMA’s passage, observers expected
the formula would push ComEd’s return on
equity to over ten percent. Then-Attorney
General Lisa Madigan claimed the legisla-
tion would “lock in double-digit profits for
the next decade.”? Part of the compromise
that facilitated final passage of EIMA over
Governor Quinn’s veto was a reduction in
the formula used to set ComEd’s return,?’
to respond to concerns that ComEd’s return
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on equity would be too high. Since the
30-year Treasury Bond rates have remained
lower than expected, ComEd’s actual return
on equity has been 8.84 percent on average.”®

Even though the company likely would

be enjoying a higher return on equity, and
higher profits, all else being equal, under tra-
ditional regulation,”” ComEd appears more
than happy with this outcome. The company
began pushing for a permanent extension of
formula ratemaking in 2019, without pro-
posing changes to the formula which sets its
return on equity.*!

EIMA was also structured to build ComEd’s
rate base. It not only required a significant
amount of capital spending, it automatically
and quickly reflected those investments in
its authorized revenues. By mandating $2.6
to $3 billion in spending, EIMA guaranteed
an equally large increase to ComEd’s rate
base and thus increases to the company’s
net annual operating income, or profits. The
growth in these amounts, shown below, is
significant, but does not capture the full
value to the company. As covered in section
1.4.1, before EIMA, annual revenue amounts

and profits were not guaranteed. By eliminat-

ing that risk and guaranteeing revenue and
profits, EIMA creates even more value for
ComEd than the significantly increased rate
base and annual profit amounts indicate.

Table 5 shows that over 8 years, the com-
pany’s authorized profits have increased

by close to 50 percent, increases made even
more valuable by their certainty. More
importantly, the company’s rate base, which
is what profits will be calculated based

on for decades to come, has increased an
astounding 84 percent. Increases in rate
base give profits for years and years — only
disappearing after the assets have been
tully depreciated, usually decades later.
ComEd is positioned to enjoy heightened
profits due to EIMA for decades.

While EIMA specified $2.6 billion of invest-
ment, ComEd’s increased capital spending
over 8 years (including non-EIMA spending
and other asset-building regulatory treat-
ments) outpaced depreciation such that the
company added more than $5 billion to its
rate base, from $6.2 billion in 2011 to $11.4
billion in 2019.%* Thanks to EIMA and fur-
ther legislative interventions since, ComEd
is on track to double its rate base within ten
years, and earn authorized profits of almost
a billion dollars a year.

A longer view gives more context to this
increase in rate base. Starting in the mid-
2000s, one can see that ComEd’s rate base held
relatively steady in a range around $6 billion
over the seven years before EIMA went into
effect (2006-2011). EIMA spending, starting in

TABLE 5: COMED RATE BASE AND REVENUE INCREASE SINCE 207122

2011 2012 2013 2014
ICC Docket No. 11-0721 |+ 12-0321 | 13-0318 140312
Rate Base SM $6,187 $6,367  $6,702  S7,344
YoY increase in
rate base 3% 5% 10%
Net annual oper-
ating income $M $505 $480 $465 $518
YoY increase in
operating income -5% -3% 11%

Total
2015 2016 2017 2018 2019 Change
15-0287 16-0259 17-0196 18-0808 @ 19-0387
§8,277 $8827 $9,662 $10,675 S$11,355 84%
13% % 10% 10% 6%
$584 $592 $625 $696 §739 46%
13% 2% 6% 11% 6%



2012, helped drive ComEd’s rate base steadily
higher, almost doubling from 2012 to 2019.2

This is in large part why ComEd’s autho-
rized profits have increased by almost 50%
since EIMA went into effect. If 30-year US
Treasury Bill rates had increased as antici-
pated when EIMA went into effect, ComEd’s
profits would have increased even more.

While Governor Pritzker has recently called
for an earlier sunset,?® EIMA’s formula rate is
currently set to expire in 2023.%” According
to plans Exelon has presented to investors,
between the four years from 2020 through
2023, ComEd will make average annual
investments of $1.91 billion in its distribution
system, higher than the 2015 and 2016 peak
of EIMA investment, for a net $2.7 billion
addition automatically added to rate base.
According to the presentation, ComEd is
also adding, by 2023, more than $1 billion in
“other” rate base.® Similar Exelon plans were
public in early 2019 when ComEd pushed for
the formula rate extension, but unlike when
advocating for EIMA, ComEd presented only
vague reasons for the need for such significant
ongoing investment.*
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If these plans come to pass, ComEd will
have increased its non-transmission rate
base by 155 percent since EIMA passed.

Using the current profit rates, this level

of increase in rate base would more than
double ComEd’s authorized profits since the
2013 trailer bill, to almost one billion dollars
per year.*?

2.1.1 EIMA PROVIDED COMED RECORD
PROFITS, AND INCREASED THE
DISTRIBUTION PORTION OF CUSTOMER
BILLS BY 37 PERCENT

EIMA has been an unquestionable boon

to ComEd: the utility has enjoyed record
profits and customer bills, instead of falling,
have increased significantly compared to
where they would be without EIMA.

Over the past six years, since the passage

of the EIMA trailer bill in 2013, ComEd

has made $3.131 billion in profits. ComEd’s
profits did not exceed $2 billion over either
of the two previous six year periods of its
existence as a distribution-only utility, 2001-
2006 and 2007-2012.%

2006 2008 2010

Figure 2: ComEd’s rate base increase’”

2012 2014 2016 2018
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ComEd Capital Expenditure and Rate Base Forecast

Q4 2018 Capital Expenditures ($M) Q4 2019 Capital Expenditures ($M)
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Figure 3: ComEd’s 2019-2023 capital plan, as Exelon presented to investors®!

Between 2013 and 2019 ComEd earned
more than $4.7 billion more than what it
would have had its actual revenue require-
ment from 2011 been in place over the same
time period.?*

These increases are even more valuable

to ComEd because, unlike the traditional
regulatory system, EIMA guarantees
ComEd will collect: if full authorized
revenues are not recovered in a given year,
additional revenues are later recovered
after a reconciliation review, with interest.

Increases in profits come from higher bills
paid by customers.

Annual revenues authorized by the Com-
mission through formula rate updates, the
total amount ComEd is supposed to be col-
lecting through the distribution portion of

its bills, increased by just over $729 million
between 2011 and 2019, from $1,950,664,000
to $2,679,860,000, an increase of 37 per-
cent.?%

As covered in section 1.2.2, customer bills
have remained relatively flat because of
drops in power supply prices. This does
not mean consumers have not suffered
from increases in the distribution portion
of their bills — without those increases, or
with smaller increases, ComEd customers
would have enjoyed declining bills.

A report by the Power Bureau found that
residential customers paid $423 million
more in distributions costs in 2018 than in
2013, and that residential customers paid
roughly $1.6 billion more for distribution
service over that time period.?”



$B

2001-2006

Figure 4: ComEd profits over 6-year periods™**

2007-2012

2013-2019

2.1.2 EIMA'S “CUSTOMER PROTECTION
POLICY” DID NOT PROTECT CUSTOMERS,
BY DESIGN

Understanding that rate hikes are politi-
cally unpopular, ComEd touted a cus-
tomer protection report in its efforts to
pass EIMA 2% The report, however, offered
only a brief glimpse into early EIMA
spending. Ultimately, the report obscured
EIMA rate increases, instead of revealing
or protecting against them.

The supposed consumer protection was a
study due by July 31, 2014, comparing the
average amount paid per kilowatt hour

for residential customers for the three
12-month periods ending May 31, 2012,
May 31, 2013 and May 31, 2014. If the study
found that ComEd bills had risen more
than 2.5 percent, the company would
forfeit its ability to participate in formula
ratemaking.*’

While this policy sounds like a strong
customer protection, it is not, by design.

At the time of EIMA’s creation and pas-
sage, ComEd expected power supply
prices, what consumers pay generators for
making electricity, would be decreasing.?
This allowed increases in the distribution
portion of bills to be hidden by decreases
in the generation portion of bills.

Because of this anticipated drop in power
prices, and because the study looked at
EIMA's impact on total bills, not the distri-
bution portion of bills, this “test” did little
to protect customer interests. EIMA fur-
ther ensured this expected result by only
conducting the study for the first few years
after formula rates began, while its cumu-
lative impacts on delivery rates were low.
The company spent $863 million from 2012
through 2014 (keep in mind that, of the
$444 million spent in 2014, only the spend-
ing from the first five months of the year
would be counted because the 12 month
period in the study ended May 31, 2014);

in the next three years the company spent
almost double that."
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COMED'’S MISLEADING RATE DECREASE TALKING POINTS

SINCE THE ANNOUNCEMENT of ComEd’s deferred
prosecution agreement, the company has worked
diligently to defend EIMA against charges that
ComEd customers were harmed by the law: “They
were not,” wrote ComEd CEO Joe Dominguez

in an August 20 letter to Chicago Mayor Lori

Lightfoot.”*

Among ComEd’s defenses are that customer bills
“are less than they were a decade ago,”*® and that
delivery rates have decreased in five of the ten
years covered by formula rates, if one includes the
pending 2020 rate case, which will determine rates
to be used in 2021.*

These talking points are misleading and hide
the plain facts that delivery rates have increased
by 37 percent under EIMA and that customer
bills are higher than they would have been
absent this substantial increase.

ComEd’s authorized annual revenue, the amount
it collects through the delivery portion of customer
bills, increased 37 percent between 2012 and 2020,
from an annualized rate of $1.95 to $2.68 billion, or
more than $700 million, as can be seen in figure 5.

$2,750
$2,500

$2,250

$M

$2,000

$1,750

Figure 5: ComEd’s authorized annual revenue*>

This 37 percent increase has unquestionably had,
and will continue to have, a significant effect on
customer bills.

As covered in section 3.1.1, customers’ overall
bills have not remained flat or fallen because
of but in spite of EIMA. Shortly after EIMA’s
passage, ComEd’s supply rates dropped signifi-
cantly, reflecting broader market conditions, pri-
marily cheap gas.”® These decreases in power
prices (the supply portion of customer bills)
would have driven overall customer bills down
had EIMA not facilitated ComEd raising distri-
bution rates (the delivery portion of customer
bills) by 37 percent.

ComEd talking point 1: Bills are lower than a
decade ago

When ComEd filed its formula rate update this
April, it put out a press release stating that “If
approved, the average total monthly residential
bill would be about $82 beginning in January of
next year, which would be lower than customer
bills in 2008."%
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ComEd’s estimated authorized revenue requirement
for distribution rates in 2008 was $1,735,494,250.%
ComEd’s proposed revenue requirement for 2021

is $2,668,395,000.* If approved, ComEd will be
authorized to collect more than $900 million more
from customers through delivery rates in 2021
than it was in 2008, yet its statement attempts

to give the impression that the rates set through
EIMA's formula have declined.*®

Again, customer bills may be down, but for rea-
sons outside of ComEd’s control and having
nothing to do with the company or its formula
rates: power supply prices. ComEd somewhat
acknowledged this in the next line of its press
release: “Total bills include energy supply charges,
which account for at least half of the monthly bill,
and ComEd passes these costs along to customers
without profit or markup.”*! EIMA is not respon-
sible for customer bill savings; supply prices

are. In fact, our savings should be higher. EIMA
took most of those savings away from custom-

ers through higher delivery rates. Importantly, as
Exelon profits declined with those falling power
supply prices,* EIMA’s subsequent delivery rate
increases transferred consumer savings to ComEd,
with resulting profits to the same company.

TABLE 6: YEAR TO YEAR CHANGES IN AUTHORIZED
REVENUE 2

Year rates are

collected $ thousands Percentage
2012 (133,408) -6.4%
2013 72,605 3.7%
2014 326,473 16.1%
2015 232,272 9.9%
2016 (66,677) -2.6%
2017 111,587 4.4%
2018 93,960 3.6%
2019 (24,085) -0.9%
2020 (16,939) -0.6%
2021(pending) (11,465) -0.4%

ComEd talking point 2: Rates have decreased
in five of the ten years

In his August 20 letter to Mayor Lightford, Mr.
Dominguez wrote:

“The formula created by EIMA did not
increase customer rates, and in fact has
resulted in rate decreases in five of the ten
years since passage of the law, including
for three straight years now... “2%

This statement is only true if “rate” has two dif-
ferent meanings. The first reference is to overall
customer bills, as already discussed. The second
“rate” reference is to the delivery portion of bills,
which is what the formula actually sets.

The same fact, that delivery rates have increased
by 37 percent, clearly demonstrates how five
instances of a year-to-year rate decrease mean
little to customers. Rates could have decreased
nine out of ten years, but customers would be no
better off if the one year of increase was greater
than the years of decreases.

This is the case for ComEd; the amount of the
increases from the five years that increased far
outpaces the amount of the decreases from the
five years that decreased. The most obvious
difference can be seen in the increases in 2014
and 2015, wherein delivery rates increased by 16
percent and 10 percent, respectively, compared
to the decreases from 2019 to 2021, which are less
than 2 percent combined, subject to the pending
2020 formula rate case.

The negative effect on customer’s bills is also
more severe because the increases happened
toward the beginning of the ten year time
period. The majority of the more than $700 mil-
lion jump happened between 2013 and 2016.
More than 45 percent of that increase hap-
pened in 2014.¢

Since 2012, ComEd customers have paid
$4.7 billion more than they would have had
the formula created by EIMA not increased
delivery rates over the level in 2012.
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2.1.3 EIMA'S PROFIT GUARANTEE MAY BE
MORE VALUABLE TO COMED AND EXELON
THAN THE PROFIT MARGIN

As ComEd executives argued when advo-
cating for EIMA, increased revenue cer-
tainty and corresponding decreased risk are
critical financial advantages of EIMA. Put
another way, one key advantage of the law
is that it guarantees ComEd’s profits.

As covered in section 1.4.1, traditional regu-
lation uses proxies or estimates of future
expenses to calculate the “revenue require-
ment.” It further uses estimates of future
customer consumption to set the fixed and
volumetric charges on customers’ bills to col-
lect that revenue requirement. Once set, these
charges do not change, even if usage, and
thus revenue from volumetric bill charges, in
any given year is significantly different than
anticipated. In a year with a cold summer
and therefore lower electricity consumption,
ComEd would lose out on revenue and prof-
its. This is meant to encourage caution and
efficiencies as profits average out long-term.

EIMA, critically, created an annual, auto-
matic, backwards looking reconciliation
process, using actual expenses to “true

up” to what the utility should have earned.
Through the reconciliation process in EIMA,
in the same cold-summer scenario, the
company is allowed to collect the under-
collected amount from customers two years
later, with interest.

This effect is different from decoupling,
described in section 1.1.2. Decoupling, as it is
most commonly implemented, trues up rev-
enue levels to what was expected when rev-
enues based on volumetric charges are higher

or lower than expected based on higher or
lower usage than expected. EIMA includes this
type of decoupling, but in addition to adjusting
for usage differences, it also adjusts revenue by
using what the company actually spent, rather
than a proxy of expected expenses. This is a
huge advantage for the company and removes
incentives to be efficient with its spending, a
concern covered in section 5.1.

While this report does not attempt to quan-
tify the value of this guarantee to ComEd, it
is clearly significant. ComEd would likely be
enjoying higher authorized profit margins
under traditional regulation, but appears to
prefer the certainty of EIMA, as evidenced by
its 2019 legislative effort to extend EIMA's for-
mula ratemaking indefinitely without seeking
to change the profit margin calculation.

Guaranteed revenue recovery means ComEd
is “betting with someone else’s money.”?%
While it designs and implements plans to
spend billions, any cost overruns or inef-
ficiencies are recovered from customers

by default. Utility expert Scott Hempling
described this dynamic in an early EIMA
proceeding;:

If the investment worked out, it would
enter rate base and earn a profit that cus-
tomers would pay, along with receiving
the investment’s benefit. If the investment
turned out poorly, such as an abandoned
plant, it would still enter rate base and
earn a profit; the customers would pay
for the profit but receive no benefit. Either
way, the utility would win.?”

In fact, ComEd has been betting with other
people’s money. In annual formula rate
cases since the 2013 trailer bill, the Commis-

In fact, ComEd has been betting with other people’s money. In annual
formula rate cases since the 2013 trailer bill, the Commission has not
disallowed any EIMA capital spending.




sion has not disallowed any EIMA capital
spending,®® nor were any of the amounts
subject to challenge.” ComEd has recov-
ered all the money it spent, with profits,
without close scrutiny. In 2017, there wasn’t
a single proposed disallowance to rate base
by Commission staff or any stakeholder.””

In all, during every formula rate case,
through which ComEd has added more
than $5.1 billion to its rate base, increasing
it by 84 percent, the Commission has only
disallowed just over $23 million fotal.>”* The
vast majority of these amounts that the
Commission determined ComEd cannot
recover from customers reflect costs like
capitalized incentive compensation. None
of them were spending on EIMA invest-
ments.”?

Section 3.2 includes more examples of
how the annual formula rate updates have
become a rubber stamp for the company’s
profits. In this context, the example dem-
onstrates the incredible value of EIMA's
guarantee to ComEd, shifting the inher-
ent risk in any utility capital investment
entirely on to utility customers, not only
in theory, but in practice.

2.2 EIMA delivered revenue and profits
to ComEd far beyond what was
“necessary” to fund infrastructure
upgrades

According to ComEd, it could not achieve
basic reliability service obligations and
modernize its grid without the “stabil-

ity and predictability embodied in the
regulatory reform section of” EIMA,*” i.e.
guaranteed revenue recovery, less scrutiny,
and increased profits. With the benefit of
hindsight, one can evaluate this claim and
conclude it is clearly false.

ComEd would most need the regulatory
benefits of EIMA at the peak of its reliabil-
ity and smart grid investments, originally

planned over five and ten-year schedules,
respectively. In practice, ComEd was able
to easily achieve a much higher investment
peak than planned: it completed its AMI
investments twice as fast and with a spend-
ing peak twice as high as planned — dem-
onstrating that the certainty was well more
than necessary.

These regulatory changes did more than
simply enable ComEd to finance these
investments: they dramatically improved
ComEd’s financial position both in terms of
dividends sent to Exelon and in “retained
earnings,” profits retained by ComEd for
future reinvestment.””*

While these financial benefits were sup-
posedly needed for EIMA’s specific invest-
ments, they continue even though those
investments are largely finished. ComEd
is not only still enjoying these benefits, but
it is spending on capital investments at
higher rates than the peak of EIMA invest-
ments.*”

2.2.1 EIMA’'S GUARANTEED PROFITS WERE
GREATER THAN NECESSARY, ENABLING A
MUCH FASTER AMI DEPLOYMENT SCHEDULE

The first evidence to review is ComEd’s
timeline, or schedule, for AMI deployment.
ComEd was able to spend money much
more quickly than planned, creating a much
higher “peak” than planned, demonstrating
that EIMA’s financial guarantees went well
beyond what was necessary. Had EIMA’s
financial guarantees been only what was
necessary, ComEd would have lacked the
resources for this accelerated deployment
that was faster than planned in EIMA.

ComEd’s original, approved deployment
schedule ramped-up over two years to
roughly 500,000 meters per year followed
by a long slow decline, over ten years total.
The company claimed this schedule, and
the financing necessary to pull it off, “neces-
sitated” EIMA’s financial guarantees.
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As figure 6 shows, the Company did not fol-
low its planned timeline. Instead of begin-
ning on its approved schedule, ComEd
defied the law?® and a Commission order®”
in order to extract further financial wind-
falls from the General Assembly, as detailed
in the sidebar, EIM A was the first victory for
an unparalleled political influence operation.
ComEd refused to begin deployment with-
out these additional financial windfalls,
which concerned accounting decisions that
increased the company’s profits.”®

When ComEd did begin its deployment, it
did so on a significantly more aggressive
timeline, peaking at over 1 million smart
meters per year for two years in a row, and
largely completing deployment within six
years.””” This helps demonstrate how EIMA’s
financial benefits were much more substan-
tial than what can reasonably be considered
“necessary” for the more reasonable, origi-
nally planned schedule.

== Planned Deployment
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The two years when ComEd installed more
than one million meters per year were the
peak years of overall EIMA investment
spending. ComEd’s EIMA spending peaked
in 2015 and 2016 at $663 million and $621
million, respectively. Spending in 2014 was
$444 million, 2013 and 2017 were between
$250 million and $275 million, 2012 was $165
million, and 2018 was $81 million.?®

2.2.2 EIMA PROVIDED COMED MUCH
GREATER FINANCIAL BENEFITS THAN WERE
NECESSARY FOR IT TO MAKE SPECIFIED
INVESTMENTS

The second piece of evidence one can
review to evaluate ComEd’s claim that
EIMA’s financial guarantees were “neces-
sary” is the company’s financials. If EIMA’s
guarantees were “right-sized” to enable
ComEd to complete its investments on its
original schedule, its financial position
should have remained relatively steady over
the period of increased investment. Instead

== Actual Deployment
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Figure 6: ComEd’s planned vs. actual AMI deployment schedule**
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EIMA allowed ComEd to significantly
improve its financial position while sending
healthy profits to Exelon.

In early regulatory filings implementing
EIMA, Commission staff analyzed forecasts
of ComEd’s financials to determine whether
the company could make the specified
investments while still sending profits to
Exelon in the form of dividends.

Among other analyses, Commission staff
compared ComEd’s income available to
common shareholders (this can be thought
of as its net income or simply, profits) to the
forecasted dividends for Exelon and the
amount of required capital investments.?*
ComEd’s profits are available either to be
paid out as dividends to Exelon or kept as
retained earnings and reinvested in the
company, for example for capital expendi-
tures. As the Commission’s staff described
it: “It is earnings, not revenues, that repre-
sent the ‘bottom line’ [...of] ComEd’s ability
to finance [investments].” 2% This analysis
attempted to demonstrate that ComEd had
enough financial resources to cover EIMA’s
investments while still sending profits to
Exelon. Based on projections, Commission
staff found that EIMA gave ComEd enough
profits to make the specified investments,
grow its financial assets, while paying prof-
its to Exelon.?*

At the time of the Commission staff analy-
sis, not only did ComEd’s forecasted prof-
its suggest ComEd had “ample financial

ability to absorb the expenditures,” the
profits “far exceed the amounts it would
have expended.”” (emphasis in original).
This analysis, which used ComEd’s own
forward-looking estimates, suggested
ComEd was in a strong enough position

to comfortably handle the most aggressive
of capital investment schedules while still
sending dividends to Exelon. This analysis
was also conducted on the original deploy-
ment schedule, not the more aggressive one
ComkEd ultimately used.

Now;, the same analysis can be performed
with the actual financial information over
the years of EIMA investments. As Table

6 and Figure 8 show, ComEd’s financial
health, as shown by a similar examination,
handled the specified EIMA investments
with ease, especially during the height of
EIMA costs.

ComEd’s profits not only remained suf-
ficient in every single year of the EIMA
investments to send healthy dividends
while also retaining earnings, ComEd’s
total retained earnings grew every year
and almost tripled during the period. Total
retained earnings soared from $422 million
in 2010 to $1.3 billion in 2018.%%¢ From the
onset of the substantial investments and
even during the height of EIMA spending
in the years 2015 and 2016 (spending $663
million and $621 million, respectively),
ComEd sent profits to Exelon and still grew
total retained earnings.®’

TABLE 7: COMED'S STRONG FINANCIAL PERFORMANCE UNDER EIMA

$ millions 2011 2012
Annual ComEd Profits?® $415 $379
Annual Profits sent to Exelon?® $300 $105
Annual EIMA spending?® 0 $165

Accumulated Profits Accounted $442 §714
as Retained by ComEd?"

2013 2014 2015 2016 2017 2018
$249 $408 $426 38378 $567 $664
$220 $307 $299 $369 $422 $459
$253 $444 $663 $621 $271 $81

$741 $838 $962 $968  $1,709  $1,309
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Exelon's Dividends
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Figure 7: Total retained earnings (with EIMA spending) and Exelon’s dividends

Figure 7 shows the accumulated effect on
total retained earnings (solid blue line), of
ComEd’s profits in any given year and the
actual dividends sent to Exelon (shown on
top in yellow), with reference to the annual
EIMA investments (dotted blue line).?*> The
annual cumulative effect of the two, prof-
its coming in and dividends going out, is
ComkEd’s accumulating total retained earn-
ings (the total blue area). This is the money
that ComEd “keeps” and “reinvests in the
company.” Thus, the blue shows the growth
of earnings after Exelon dividends have
been paid out.

Within the blue area, the area between

the dotted blue line and the solid blue line
represents the amounts of EIMA spending
in the years it was spent. The amount below
the dotted blue line therefore represents
what the amounts booked to total available
retained earnings would have been if EIMA
investments were paid out in full in cash in
the year they were made. To be clear: this

is not what happened; ComEd financed the

investments. This comparison, while not
entirely accurate because it overlays capital
expenditures over a different accounting
treatment, nonetheless demonstrates how
EIMA’s assurances were far more than what
was necessary.

Instead, the revenue certainty and increased
profits of formula rates made possible a
much larger increase in capital spending than
what EIMA specified, not only for the
planned AMI deployment over ten years,
but also for what ComEd actually did,
wherein the vast majority of the deployment
happened in five years.

Far from being just what was necessary

to make the obligated investments, EIMA
created a profit machine for ComEd and
Exelon. In a recent column regarding a dis-
pute over how quickly ComEd would repay
customers because of recent tax cuts, Crain’s
Columnist Joe Cahill commented on how
strong ComEd and Exelon’s financial health
is today:



Together with Chicago-based parent
Exelon, [ComEd] has more than $1.5
billion in unrestricted cash, $9 billion in
credit lines and vast borrowing capacity
in bond markets. Exelon pays about $1.3
billion in annual dividends, more than
triple the $385 million in excess tax col-
lections at issue.*”

2.2.3 EIMA'S PROFIT MACHINE CONTINUES
AFTER EIMA INVESTMENTS HAVE
BASICALLY ENDED

EIMA’s benefits for ComEd continue even
after the EIMA investments are largely done.
These ample financial benefits for ComEd,
the law’s assurances, were supposedly
needed for EIMA's specific investments. Now
that those obligations are finished, however,
ComEd is not only still enjoying the assur-
ances but is spending amounts for capital
investments at higher rates than at the peak
of EIMA investments. This aggressive capital
spending is evidence that EIMA's regulatory
changes have strengthened ComEd'’s incen-
tive to “spend money to make money,” as
described in section 1.5.2.
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ComEd’s AMI spending peaked at $663 mil-
lion and $621 million in 2015 and 2016, respec-
tively. Now, Exelon and ComEd forecast that
between 2020 and 2023 ComEd will spend
roughly $300 million more each year than at
the peak of EIMA investment spending.*

Since EIMA's formula rate structure was
implemented the distribution portion of
customer’s bills are 37 percent higher. Three
distinct elements make up the vast major-
ity of that increase and the accompanying
increase in profits for ComEd. First, EIMA
investments account for a large portion.*”
Second, a portion was added through the
2016 FEJA law.>*

This third portion is simply ComEd now
spending at much higher levels. For exam-
ple, ComEd added more than one billion
dollars to its rate base in 2018, more than

in any other year under formula rates. This
was not due to specified EIMA investments,
however; of the $2.6 billion in EIMA speci-
fied investments, the company made only
$81 million, or 3.2 percent, that year.
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Figure 8: ComEd'’s annual EIMA spending compared to growth in rate base*”
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There is no law or Commission order man-
dating, or even allowing, the company to
make these investments, which add sig-
nificantly to customers’ bills and ComEd’s
profits. Nor has ComEd ever made a pub-
lic case for these investments, even while
attempting to pass legislation to make for-
mula ratemaking permanent in 2019. When
pressed for an explanation of its planned
capital spending by Crain’s journalist Steve
Daniels, ComEd did not get more specific
than “We plan to continue investments in
communications networks, IT and other
systems to bolster the cybersecurity of the
grid,”*® and

Our additional planned investments

in the coming years will continue to
improve system reliability and resiliency,
choice and control for customers, and
integrate renewable energy, all of which
have the potential to deliver continued
savings to families and businesses.*”

Thanks to EIMA the Commission will not
have ample time to review these invest-
ments for prudence and reasonableness, nor
will it have time to review them before they
happen, effectively eliminating the risk that
any of the spending is not recovered from
customers.

This is not what EIMA was justified as for,
and the results clearly show that the regula-
tory change in EIMA was major overkill.



Chapter 3: EIMA benefited ComEd beyond

the immediate and direct financial benefits

EIMA DID MORE than deliver unnecessary
and unjustified financial benefits and profits
to ComEd.

While ComEd did not need EIMA's assur-
ances and the profits they created, Exelon
did. Exelon needed the injection in guar-
anteed profits to make up for decreasing
revenues from its generation division, as
competition from gas and renewable drove
down power prices.’® By short-circuiting the
more consumer-focused Commission smart
grid planning process, EIMA also protected
Exelon’s business interests from threats aris-
ing from consumers’ realizing the full poten-
tial benefits made possible by smart meters.

One of the largest benefits from EIMA, argu-
ably, was that policy making for ComEd’s
utility regulation was moved from the
Commission, where the company could not
control the outcome, to the Illinois General
Assembly, where the recent scandal shows
the company had much greater influence.
ComEd was able to reduce the Commission
to a rubber stamp, creating a timeline and
framework for EIMA that did not ensure
customer benefits. The result was a signifi-
cant and harmful twisting of utility regula-
tion that moved the investment risks from
the company to the customers.

e EIMA’s profit machine has been vital to
Exelon

e EIMA turned the Commission into a
rubber stamp, shielding ComEd and its
profits from accountability

3.1 EIMA’s profit machine has been vital
to Exelon

After Illinois restructured the power indus-
try in 1997, Exelon’s relationship to ComEd
should only be able to be justified on the
theory that it benefits the regulated utility,
its service obligations, its customers, and
the public interest. Exelon’s financials are of
limited interest to ComEd’s regulators and
customers. From the perspective of ComEd’s

Exelon Corporation Headquarters. credit: Monika Thorpe
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customers and regulators, Exelon’s finan-
cials only matter in that the parent com-
pany’s size and expertise should, in theory,
make operating and financing ComEd
easier and cheaper. However, Exelon’s
financial pressures and interests appear to
have outweighed the interests of ComEd, its
customers, and the public interest.>”!

3.1.1 COMED’S GUARANTEED EIMA PROFITS
MADE UP FOR SAGGING PROFITS FROM
EXELON'S GENERATION DIVISION

During the 2000s, Exelon’s primary profit
center was Exelon Generation, which ben-
efited from newly competitive power mar-
kets and unregulated profits.**> In 2007, as
ComEd’s share of Exelon’s earnings dwin-
dled, Exelon took steps to position itself to
sell off ComEd.*® However, this dynamic
was changing at the time of EIMA, as lower
cost gas and renewables, among other fac-
tors, started to undercut Exelon’s expensive
nuclear plants.®

ComEd and Exelon saw this trend in lower
power prices approaching. In 2010, they
floated legislation that offered the finan-
cially struggling Illinois government $500
million in exchange for regulatory changes
similar to those later incorporated into
EIMA along with “a four-year freeze on
rates, locking customers into above-market
power prices.”*® That is, knowing that
power prices were trending down and that
some expensive ComEd contracts were end-
ing, Exelon attempted to lock in ComEd’s
supply prices at their then-current level,
higher than what it expected the competi-
tive market would bring.

With power prices dropping, after the
attempt to win above-market power prices
tailed, Exelon adopted a strategy of increas-
ing ownership of regulated utilities and in
increasing those utilities’ delivery rates as
an alternative way to boost Exelon’s bot-
tom line. As part of this strategy, Exelon
acquired an additional utility holding com-

pany and with it three more utilities, greatly
increasing its regulated profits from distri-
bution utilities.?%

Falling power prices meant distribution
prices could rise while bills remained flat.
Exelon CEO Chris Crane explained this
dynamic at a conference in 2016, saying it’s
“a good thing that energy prices have fallen
off and allowed the required capital to be
installed and be done without impacting
the consumer.”*” Said another way, instead
of consumers saving money and Exelon
losing revenue from lower power prices

on the supply portion of consumers’ bills,
those savings for consumers and earnings
for Exelon and other generators were shifted
and captured through the distribution por-
tion of the bill. As ComEd is quick to point
out, customer bills overall have remained
flat since EIMA.3% It makes this argument
to defend EIMA, assuming most listeners
do not understand their bill would have
decreased otherwise.

This outcome is an example of how Exelon’s
approach to restructured energy markets has
been “heads I win, tails you lose.” The clearest
example is its nuclear power plants: early on
in the 2000s, restructuring allowed Exelon’s
nuclear plants to earn massive, unregulated
profits.*” When broader economic forces
started to eat away at those profits, Exelon
returned to the General Assembly in 2016 for
a ten-year, $2.35 billion bailout.*

In a similar way, Exelon turned to regulated
ComEd in 2011 to maintain parent company
profits. Illinois consumers have not enjoyed
the full benefits of market-driven lower
power prices because Exelon found alterna-
tive ways to collect.

Exelon’s ownership of ComEd has allowed
the parent company to enjoy the benefits

of restructuring as well as the benefits of
ComEd’s revenue “certainty,” while the con-
flicts of interest harming ComEd’s service
obligations and the public remain.



COMED VS. EXELON GENERATION AS A SHARE OF EXELON'S PROFITS

TABLE 8 COMPARES the percentage of
Exelon Generation and ComEd’s profits
in Exelon’s overall net operating income.
Table 8 shows how ComEd’s position has
improved not only in terms of profits
but also in the percentage of profits

the company contributes to Exelon’s
operating income. Even after Exelon
generation started receiving generous

subsidies for its nuclear plants from
Illinois ratepayers in 2017, ComEd’s
heightened profits continue to increase
its share of Exelon’s bottom line. As
covered in section 2.1, these profits are
not anticipated to decrease anytime
soon, and ComEd and Exelon plan on
adding considerably to these profits
over the next few years.

TABLE 8: COMED VS. EXELON GENERATION AS A SHARE OF EXELON'S PROFITS®"

2007 - 2011 2012-2016 2017 - 2019
SM Exelon Generation avg profits 2029.6 905.4 1,486
% of Exelon Co. net operating 42% 26% 34%
SM ComEd avg profits 298.6 368 640
% of Exelon Co. net operating 6% 11% 15%

3.1.2 EIMA PROTECTED EXELON'S BUSINESS
INTERESTS FROM THE THREAT POSED BY
CUSTOMER REALIZATION OF SMART METER
BENEFITS

By moving smart grid policy discussions from
the customer-focused Commission smart grid
planning process to the Illinois General Assem-
bly, ComEd was able to avoid the more expert,
transparent and customer-oriented process at
the Commission. As a result, as explored fur-
ther in the following chapters, EIMA failed to
ensure certain customer-friendly policies that
would have lowered Exelon’s profits.

The Commission’s stakeholder process included
stakeholder workshops, a 2009 smart meter
deployment pilot, a 2010 Illinois Statewide
Smart Grid Collaborative Report, and, most
relevant here, anticipated a new “Smart Grid
Policy Docket.”? Parties in the process had
already begun proposing mechanisms that
linked utility profits to the success of customer
applications or customer savings, such as those
gained through energy efficiency enabled by
AMI applications.®” These accountability mech-

anisms likely would have had a detrimental
effect on Exelon profits, either indirectly, as
through energy efficiency, or directly, through
a sharing mechanism that seeks to reduce
customer costs. As an example of how such a
sharing mechanism could work: as the verified
customer benefits or savings resulting from the
investment increase, ComEd is able to earn a
percentage of those benefits back as profit by
increasing customer bills.

EIMA short-circuited this ongoing stakeholder
process and allowed ComEd and Exelon to
avoid meaningful accountability measures
that linked smart grid customer benefits to
utility profits. EIMA completely fails to ensure
beneficial customer applications or meaning-
fully tie their performance to ComEd’s profits.
Some powerful customer benefits, which could
benefit everyone in ComEd’s territory, were
actually prohibited from being measured for
cost-benefit purposes by the next major energy
legislation championed by ComEd and Exelon,
the 2016 law, FEJA.?" These failures in EIMA
and FEJA directly protect Exelon’s profits.
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EIMA WAS THE FIRST VICTORY FOR AN UNPARALLELED POLITICAL INFLUENCE OPERATION

COMED BUILT an unparalleled political influ-
ence operation to pass EIMA, and was able to
continue using it to gain further windfalls for
ComkEd and Exelon.*”> ComEd and Exelon used
this clout repeatedly, including returning to

the Illinois General Assembly for more profits
through a 2013 EIMA trailer bill,* a 2014 resolu-
tion sponsored by House speaker Madigan and
Minority Leader Jim Durkin for a report support-
ing their bid for a nuclear power bailout in their
next legislative push,®” and for that next legisla-
tive push, what became the 2016 FEJA 3

Exelon leadership also replicated this approach in
other states.’” The approach has worked well: an
investor in Exelon common stock on December
31, 2013 who reinvested dividends would have
doubled their money by 2018, a growth rate of
roughly 14.4 percent per year.*

In recent years, ComEd and Exelon’s political
prowess has been taken for granted. As an article
published before ComEd’s illegal scheme was
revealed stated:

Few companies depend as heavily on legisla-
tive influence, and few have played lawmak-
ers as deftly. Even by the standards of the
utility industry, where campaign contribu-
tions and rate hikes go hand in hand, Chi-
cago-based Exelon’s lobbying prowess stands
out ... Legislative intercessions eased pres-
sure on Exelon’s power generation business,
bolstered its bottom line and helped pull its
shares out of a multiyear slump. Exelon stock
has climbed more than 60 percent since 2015,
outpacing the broader stock market and other
utility stocks by wide margins.”**

ComEd and Exelon did not always enjoy this
level of political power, and their ability to pass

a law as sweeping as EIMA was not a foregone
conclusion. As noted in section 1.2.2, ComEd and
Exelon struggled to curry favor with powerful
House Speaker Madigan, launching a “charm
offensive” in 2007, as described by Crain’s jour-
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nalist Steve Daniels: “The years between 2007,
when Madigan was at war with Exelon, and 2011,
when ComEd triumphed, are the key years in the
wooing of the speaker, as well as other pols.”**
Reliability problems over the summer of 2011,

as ComEd attempted to muster the votes neces-
sary to overcome a gubernatorial veto of EIMA,
complicated matters.*” Ultimately, even with
those issues and while facing opposition from the
Governor, Attorney General, Commission, and
consumer and environmental advocates, ComEd
only needed to make relatively small concessions
to overcome the veto and achieve a complete
reworking of its regulation through EIMA *** We
now know this incredible feat was made possible
in part through corrupt and illegal means.

Amassing the power to pass EIMA over the
opposition and Governor Quinn’s veto was a her-
culean effort, and it was not clear ComEd would
succeed, until it did. The act of exercising and
demonstrating that power cemented it.

Once cemented, ComEd used its power.

In the first example, ComEd returned to the
Illinois General Assembly in 2013 to overrule
decisions made by the Commission and its
accounting experts in its implementation of
EIMA.

This multi-year standoff began when ComEd
refused to initiate the investments that the leg-
islation it championed obliged it to do,® on its
proposed and approved schedule,* because it
disagreed with Commission accounting deci-
sions which reduced some of the company’s
future profits.*?

During this back and forth between the Commis-
sion and the company, the Commission “asked
for specific proof regarding [...] the Company’s
finances.”*” Rather than providing such proof,
ComkEd engaged in extraordinary tactics, includ-
ing not complying with a Commission order,*”
and manipulating the regulatory process in a



manner that left the Commission with no good
options.* Two proceedings®' include detailed
commentary from the Commission on the com-
pany’s failings which Commissioners unani-
mously criticized, for example calling ComEd’s
conduct “disappointing,”*** and “deficient.”**
After first trying to change the Commission’s
course through resolutions, the Illinois Gen-
eral Assembly ultimately passed a trailer bill

to overrule the accounting decisions made by
Commission experts, grant ComEd its desired
additional profits, and specifically shield the
company from the penalties EIMA imposed on
ComEd for its noncompliance with investment
obligations.**

The result was additional profits the company
would not have enjoyed otherwise. Thanks to
ComEd's fights at the ICC and the Illinois Gen-
eral Assembly’s intervention, ComEd, as shown
in Table 9, earned more than an additional $400
million between 2013-2019 on just two of the
three contentious topics.*® These changes all
directly add to ComEd’s profits and raise cus-
tomer bills, while delivering no additional value
to its customers.

A second example of ComEd’s political power
was the passage of an Illinois House of Repre-
sentatives resolution®” in May of 2014 calling
on four separate executive branch agencies

to produce a report examining the potential
effects of premature closure of existing nuclear
power plants. This resolution was sponsored
by the Speaker of the House and the Minority
Leader.** The report was released roughly half

a year later® and was used by Exelon to advo-
cate for legislation to bailout its nuclear plants.>*

A third example of the political power built
and exercised by ComEd and Exelon is the 2016
Future Energy Jobs Act, another sweeping piece
of energy legislation. While the legislation was
passed in coalition with a large number of envi-
ronmental, consumer and community organiza-

Illinois Capitol. Credit: Edward Stojakovic

tions and included meaningful positive policy
changes those organizations championed,* the
law included significant windfalls for ComEd
and Exelon, most notably a new ten-year
$2.35 billion subsidy for two uncompetitive
Exelon nuclear power plants and signifi-

cant profits for increasing customer-friendly
energy efficiency programs like those ComEd
promised when advocating for EIMA 34

TABLE 9: ADDITIONAL COMED PROFITS DUE TO GENERAL ASSEMBLY INTERVENTION*®

SK 2013 2014 2015
Reconciliation Interest® 20,872 30,752 10,830
Pension funding costs®® 59,339 53,473 51,984
Total 80,211 84,225 62,814

2016 2017 2018 2019 Total

8,486 10,129 14,418 6,134 101,621
48,882 40,272 32,714 24988 311,652
57,368 50,401 47132 31122 413273
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3.2 EIMA turned the Commission into a
rubber stamp, shielding ComEd and its
profits from accountability

A final EIMA benefit for ComEd is reduced
oversight by the Commission, allowing its
profits to rise unimpeded by regulatory
oversight. Though the company would not
admit it at the time, EIMA’s “certainty”
included limitations of Commission discre-
tion and authority. The Commission and
others opposed to the bill were clear on this
point.

As ComEd has stated, EIMA “called for a
very specific statutory filing, review, and
approval process.”** This very specific
process imposed frequent filings, required
short timelines, set high legal burdens on
the Commission and intervening stakehold-
ers, and diminished Commission author-
ity.* On top of that, EIMA provided no
new resources for the Commission to keep
up with the increased workload or new con-
siderations arising from new technology. 3

The end result is a regulator reduced to a
rubber stamp, an additional layer of cer-
tainty that ComEd and Exelon would reap
the increased profits built into EIMA’s struc-
ture.

This result is in stark contrast to the cau-
tious and measured process of the ISSGC,
which endeavored to ensure that ““custom-
ers are the primary beneficiaries’ of the
Smart Grid.”**® The very specific process
created by EIMA leaves out any real and
meaningful consideration of customer ben-
efits, the cost-benefit analysis or efficiencies
of ComEd’s investments, and comparisons
to alternative investments.?* As a result, the
Illinois General Assembly, the Commission
and the public cannot evaluate whether the
billions of dollars ComEd spent and the
resulting public and consumer benefits were
“worth it.”

3.2.1 THE LAW, AND THE TIMELINE, MADE
THE COMMISSION'S “REVIEW" OF COMED'S
INITIAL AMI PLAN MEANINGLESS

The Commission had little choice but to
approve ComEd’s initial AMI plan without
adequate scrutiny.

First, the law required the Commission to
“issue its order approving, or approving
with modification, the AMI Plan”**° so long
as the plan contained a set of basic informa-
tion. That is, the law required Commission
approval so long as the plan contained the
necessary information,*' regardless of ques-
tions or concerns the Commission may have
had about the information presented. Dur-
ing the formal proceeding to approve the
company’s AMI plan, ComEd wrote “EIMA
authorizes and requires the Commission to
review and approve plans, and not to order
utilities to invest in a particular manner.”**?
Not approving the AMI plan was not an
option under the law.

Second, while the law subjected the AMI
plans to a cost-benefit test purported to pro-
tect customer interests, it designed the test
such that its analysis was a forgone conclu-
sion that would support ComEd’s AMI plan.
The law required the Commission give
weight to “the results of any Commission-
approved pilot designed to examine the
benefits and costs of AMI deployment.”*>
Two such reports®*, which analyzed the
AMI pilot run by ComEd, were finalized in
the months leading up to EIMA’s passage
and both were procured, managed, and
paid for by ComEd. On such a schedule,

the company must have known the stud-
ies” favorable topline conclusions during the
spring legislative session in which EIMA
initially passed. Armed with these results,
ComkEd could, and did, argue that AMI
would provide ample operational benefits
and be cost beneficial without ensuring any
customer applications benefits.>* Because of



that, according to EIMA, customer applica-
tions benefits did not need to be guaranteed
for EIMA to pass the cost benefit test.

Third, EIMA imposed impossible timelines
for approval of AMI plans on the Commis-
sion. Commission staff formally concluded
that, due to limited time, they were “unable
to verify the reasonableness of the assumed
costs or benefits.”**® As the Commission
stated while approving ComEd’s plan:

The timeframe incorporated in the
statute for review of ComEd’s AMI Plan
does not allow the Commission Staff

or Intervenors an opportunity to thor-
oughly review the assumptions con-
tained in the cost -benefit analysis. [..]
The statutory deadline inappropriately
limits Commission review of an enor-
mous expenditure of ratepayer dollars.*”

EIMA directed the Commission to approve
ComEd’s plan, required pre-determined
analysis to ensure approval, and did not
provide the Commission adequate time to
evaluate the plans.

This is not proper oversight.

3.2.2 THE COMMISSION IS SIMILARLY
CONSTRAINED IN REVIEWING ANNUAL AMI
PLAN UPDATES

This dynamic continues in EIMA’s require-
ments for ComEd’s annual AMI plan
updates, a process which presumes plans
are automatically approved unless the
Commission or a third party intervenor can
provide a compelling reason for investiga-
tion within 21 days of the plan update’s
filing.* If the Commission or an intervenor
successfully opens an investigation, they
would then have just 90 days to conduct
said investigation of ComEd’s plan,®”® a plan
to spend a billion dollars on projects as var-
ied as deploying 4 million smart meters and
overhauling large portions of the company’s
information technology infrastructure, and

U1he statutory deadline
Inappropriately limits Commission
review of an enormous expenditure
of ratepayer dollars. N

- Illinois Commerce Commission

to return to the company with recommenda-
tions for specific changes to the plan update.

Further, even if an intervenor is successful in
raising legitimate concerns with an AMI plan
update, as the Citizens Utility Board did in
2015,%° the law is written in such a manner
that those concerns need not be addressed
so long as the annual plan update provides

a minimum level of basic, general informa-
tion.’*! Under EIMA, the Commission review
of ComEd’s annual updates is an exercise of
determining whether the company included
basic information, not an evaluation of
whether that information showed progress,
value, or benefit.3®

3.2.3 ANNUAL FORMULA RATE CASES
CREATE NEAR-CONSTANT WORK FOR THE
COMMISSION, WHILE ENSURING COMED’S
ANNUAL PROFIT INCREASES

Annual formula rate case updates run almost
non-stop, nine months out of every year. What
had before been occasional 11 month long,
highly contested rate cases involving numer-
ous parties, have become near-constant, rou-
tine matters that attract little attention and
automatically increase company profits.

In traditional rate setting, ComEd would ask
for a rate increase, meet a burden of proof

to justify its request and win approval from
regulators. Under EIMA, this burden is
flipped: costs ComEd includes in certain state
and federal reports are used as inputs to the
formula and essentially presumed justified.
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Instead of the company having to prove
why costs should be included in recovery,
intervenors must prove why specific costs
should be excluded. With some excep-
tions, this has resulted in a process wherein
there is little debate®® and the Commission
approves annual increases by plugging
company data into the statutory formula.
This process makes it very difficult for any-
one to identify any hypothetical inefficien-
cies or improper costs in the inputs even if
those costs are in the millions of dollars.

The 2019 formula rate update provides an
imperfect but illustrative example. ComEd
proposed to recover millions of dollars related
to its microgrid investment which, at the time
it filed its formula “inputs,” was forecast to be
put into service that year.** During the course
of the proceeding, it became known that the
microgrid would not, in fact, go into service
that year, and would therefore fail the “used
and useful” test and should not be included
in the year-end rate base.*® The Office of the
Illinois Attorney General proposed to disal-
low the costs, meaning they would not be
recovered from customers.*®

The Commission’s response, rejecting the
Attorney General’s proposal, shows some
of the limitations of the formula rate update
process. First, the process is based on what
the company knows when it fills out the
annual federal form that is the source of
the formula’s inputs, not what the Commis-
sion and parties know before the process is
closed. The Commission noted:

Section 16-108.5(c)(6) requires a utility

to submit ‘final data based on its most
recently filed FERC Form 1, plus projected
plant additions ... for the calendar year

in which the tariff and data are filed” and
mandates that data be used to “‘populate
the performance-based formula rate and
set the initial delivery services rates under

the formula.” 220 ILCS 5/16-108.5(c)(6).>*”

Thus, any disputes over whether invest-
ments are prudent and reasonable center
on the information included in the federal
form, which is very high-level, that is, orga-
nized in large categories of spending that
can be hundreds of millions of dollars. This
combination of a set formula, a high-level
federal form providing the inputs to that
formula, and the fact that the burden has
been flipped is incredibly advantageous to
the Company.

Over the seven years between 2005 and
EIMA’s passage ComEd had three rate cases.
These were the more comprehensive, tradi-
tional rate case process, in which ComEd
would request increases and try to defend
their necessity. During those three rate
cases, the Commission granted 47 percent of
the requested increases to customer’s bills.>*
In the five years since EIMA and its trailer
bill passed, ComEd has had annual rate
cases and the Commission has granted 92
percent of the company’s formula inputs.*®

As formula rate case updates present little
opportunity for the Commission to do more
than approve ComEd’s proposed inputs,
fewer stakeholders now intervene in the
proceedings. In traditional rate cases, doz-
ens of stakeholders would intervene, rep-
resenting a diversity of interests and their
perspectives, perspectives that may not
otherwise arise in a proceeding, but be vital
to the Commission in making decisions in
the public interest. As part of a 2005 ComEd
rate case, petitions to intervene were filed or
appearances were entered on behalf 65 dif-
ferent parties.’””

In the 2018 case, only three outside parties
participated: The Citizens Utility Board, the
Illinois Industrial Energy Association and
the Office of the Attorney General.*”! In 2019,
because the Illinois Industrial Energy Asso-
ciation and CUB appeared jointly, only two
outside parties intervened.*”2



Increasing ComEd'’s “certainty,” as EIMA has, decreased the

risks born by ComEd, but did not decrease the risks themselves.
ComEd’s customers and the public have taken on more risk, while
at the same time having less ability to understand and evaluate
those risks, much less to manage them.

3.2.4 EIMA'S PROFIT MACHINE SHIFTED RISK
ONTO CUSTOMERS AND THE PUBLIC

The resulting picture is of a utility that
struggled for decades to make adequate
investments to meet its reliability service
obligation, winning through legal and
illegal political influence the extraordinary
ability to spend billions of dollars and make
unprecedented profits subject to little evalu-
ation or oversight.

With less evaluation and oversight, ComEd
management has less incentive to be careful
and diligent when making critical decisions
about, and massive investments in, vital
infrastructure undergoing a generational
transformation. EIMA’s recovery guarantee
allows ComEd management to bet with
other peoples’” money:*” they will recover
costs and profits regardless of the success
or efficiency of their investments. No one is
adequately checking their work to account
for the normal and significant risks inher-
ent in any large utility capital project, to say
nothing of counterbalancing the incentive
to spend more on infrastructure to protect
parent company profits.

As utility expert Scott Hempling commented
in the first formula rate case update, any util-
ity investment engenders multiple risks:

(1) the project will end up more costly
than expected; (2) the project will be
completed later than expected, pushing
the benefits further into the future (thus
reducing its value to those who pay up

front); (3) the project will produce fewer
benefits than expected; (4) the need

for the project will disappear, leaving
someone — customers or investors —
responsible for the sunk cost; and (5)
an alternative solution, ruled out or not
known initially, turns out to be more
cost-effective than the expenditure.?

Increasing ComEd’s “certainty,” as EIMA
has, decreased the risks born by ComEd,
but did not decrease the risks themselves.
ComEd'’s customers and the public have
taken on more risk, while at the same time
having less ability to understand and evalu-
ate those risks, much less to manage them.

After ComEd’s last big spending rush to
improve reliability, just before the turn of
the century, an independent audit found
inefficiencies and problems. After customers
were overcharged during the transition to
the restructured power market in the early
2000s, the Illinois General Assembly passed
a law taking power procurement away from
ComEd and refunding customers $800 mil-
lion from ComEd and Exelon.*”

The risks inherent to large utility infrastruc-
ture investments are well documented and
understood, but EIMA removes tools to
analyze ComEd’s performance or hold them
accountable for failing to manage these risks.

As the following chapters show, some of
these risks have been realized, in the fail-
ure of EIMA to deliver promised customer
and public benefits.

PAGE 57



Chapter 4: ComEd promised customer
benefits from smart meters, while
avoiding responsibility for ensuring them

HIEIMA] does not require the utility to itself deliver Smart Grid
benefits, nor is it the utility’s task to ensure that customers
choose to take advantage of them. N

— ComEd Brief on Exceptions, ICC Docket No. 12-0298°™

BY 2011, THE QUESTIONS of if and how cus-
tomers may benefit from smart grid invest-
ments were not new. As ComEd wrote,
“Broad deployment of Smart Grid and AMI
in Illinois has been actively studied and
considered in the regulatory processes since
2007.”%7 Through the smart grid workshop
process, AMI pilot, and 2010 ISSGC report,
the Commission sought to ensure “that

Smart meter installation. credit: Portland General
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consumers are the primary beneficiaries’ of
the smart grid modernization.”*®

ComEd promised a smart grid deployment
strategy that ensured “customers’ abil-

ity to take advantage of Smart Grid func-
tions beginning at the time an account has
billed successfully on the AMI network.”*”
Then-ComEd COO and President Anne
Pramaggiorre promised “a smart meter in
every home opening a world of consumer
information and pricing options that pro-
vide opportunities for customers to save
money.”* ComEd promised customers a
fundamental shift in how they interact with
their utility: robust data at their fingertips
and a marketplace full of innovative smart
meter-enabled products and services to
choose from.

In this vision, previously passive consumers
can become active and interactive partici-
pants, adapting their energy use to achieve
savings. Time-variable and other dynamic
rate structures provide informed custom-
ers with actionable price signals to change



consumption patterns to save money and
benefit the grid and the public by doing so.
Smart and energy efficient appliances can be
programmed to respond to grid conditions.
Customers can generate their own power,
can store it with batteries, and can deliver
power back to the grid at times of need.

These changes benefit both the individual
customers utilizing these new options and
the grid itself, for example by avoiding or
deferring large grid investments, and in
turn the public, through reduced bills and
pollution.

When defending EIMA now, however,
ComEd highlights improvements in reliabil-
ity and customer savings from operational
efficiencies — not the beneficial applications
unlocked by smart meters.*' Those benefits
have fallen terribly short, as the next chapter
documents.

While these smart meter-enabled changes
promise to benefit customers and the public,
they threaten Exelon Generation’s business
interests. The largest chance for customer
savings comes from electrical supply prices.
When customers use less energy, they pay
less in volumetric charges and Exelon, as a
generator, sells less power. When customers
modify use to reduce peak system demand,
it generally lowers the power and capacity
prices paid to generators related to those
peaks. All else being equal, wide customer
adoption of direct smart grid benefits means
power generators will sell less power and

at lower prices. This is why Exelon officials
have viewed AMI as “value destruction to
the generating company.”

Given this complex environment, the mate-
rial threats to Exelon’s business interests,
and Exelon’s ownership of ComEd, policy
makers and regulators should have been
especially vigilant to ensure customers
directly and substantially benefited from
the massive capital spending proposed in
EIMA.

Instead of vigorously defending custom-
ers” and the public interest EIMA failed to
deliver beneficial customer applications by
design. As this chapter shows, while prom-
ising beneficial customer applications and,
with them, a revolution in how custom-

ers interact with electrical service, ComEd
failed to acknowledge the work it would
take to actually achieve such outcomes, and
carefully and skillfully relieved itself of
direct responsibility for keeping its prom-
ises. Worse, ComEd claimed a competitive
market would deliver these benefits while
using its position as gatekeeper to frustrate
and delay such a market.

EIMA was crafted so that regulators would
not have the tools to maximize customer
benefits, much less ensure customers were
the primary beneficiaries of smart grid
investments. This turns traditional utility
regulation, which seeks to ensure the public
good while creating an opportunity for pri-
vate profits, on its head. EIMA guaranteed
ComEd’s profits, while leaving it unaccount-
able to whether its promises to customers
were kept.

This chapter shows:

* ComEd promised customers would enjoy
smart meter benefits beyond cost savings
from utility operational benefits

e ComEd carefully and effectively avoided
responsibility for delivering the beneficial
customer applications it promised

4.1 ComEd promised customers would
enjoy smart meter benefits beyond cost
savings from utility operational benefits

Smart grid technology has potential ben-
efits for both customers and utilities. There
is an important distinction between util-
ity operational benefits, which may trans-
late to lower costs for customers, and the
benefits that customers can directly take
advantage of.
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A 2020 report from the American Council
for an Energy-Efficient Economy (ACEE)
explains:

Typical benefits of AMI in utility busi-
ness cases include a combination of
operational gains that accrue to the
whole system and benefits that cus-
tomers can directly take advantage

of. Operational benefits result in cost
savings for utilities and may result in
rate decreases for customers, depend-
ing on the scale of those benefits rela-
tive to the cost of AMI installation. In
contrast, customer benefits can include
greater control over their energy usage
and bills, leading to increased satisfac-
tion and the potential for customer
cost savings (and possibly energy sav-
ings). Some customer benefits accrue
to the system as a whole, such as sys-
tem capacity and energy benefits, but
customer action is required in order to
realize those impacts.’®

As covered in section 1.3.2, this report
refers to the customer benefits that custom-
ers can take direct advantage of as “ben-
eficial customer applications,” to mirror
language used by the company, and to
reinforce that in order to take advantage of
them, customers must apply the technology
to benefit — whether, for example, access-
ing usage data, opting in to a time-variable
rate, connecting a smart appliance, or put-
ting solar on their rooftop.

The ACEE report repeatedly advises:

These customer benefits require cus-
tomer engagement and as a result may
require additional back office tools

to store and process data. Customer
engagement systems and back office
tools may raise initial AMI deployment
costs, but without them AMI is unlikely
to deliver on customer benefits.**

While the utility is informed of and empow-
ered to immediately take advantage of the
operational benefits made possible by the
smart grid, customers are not. In an order
addressing the pace of AMI deployment,
the Commission acknowledged that “unless
customers understand how they can take
advantage of ‘Smart Grid Functions’ the full
benefit of this program will not be real-
ized.”*® It remains unclear how successful
customer education and engagement pro-
grams will be at realizing the full benefits of
customer applications. In addressing those
issues, the same ACEEE report concluded
that “many utilities are underexploiting
AMI capabilities and attendant benefits,
thus missing a key tool to deliver value to
their customers and systems.”%%

4.1.1 COMED AGREED BENEFICIAL CUSTOMER
APPLICATIONS ARE A CRITICAL OUTCOME OF
THE SMART GRID

ComEd understood the distinction
between operational benefits and benefi-
cial customer applications and it prom-
ised to deliver both. It touted the planned
delivery of Smart Grid benefits that

were “broader than operations” includ-
ing “robust growth of efficient demand
response, energy efficiency, and distrib-
uted generation using the smart grid.”*

As part of the approval of the company’s
initial AMI plan, the Commission added

a range of metrics to track beneficial cus-
tomer applications to ComEd’s annual
AMI plan updates. ComEd agreed with
some of these additions, while others were
imposed on the company.**

Examples of the categories of metrics
added include:*

e “Customers enrolled in Peak Time
Savings [also called Peak Time Rebate],
Real Time Pricing, and other dynamic/
time variant prices”;



e “Customer-side-of-the-meter devices
sending or receiving grid related
signals”;

e “Customers with net metering” as well
as the volume of energy sold back to the
grid;

e “Customer premises capable of receiv-
ing information from the grid”;

* “Peak load reductions enabled by
demand response programs”; and

e Distributed generation (e.g. rooftop
solar) project metrics, including the
time to connect such projects to the
grid.*

Adopting these metrics, all of which
concern beneficial customer applications,
demonstrates that these benefits are a
critical outcome of smart grid invest-
ments. ComEd’s 2019 update includes
well over 100 pages worth of metrics.>

4.1.2 COMED PROMISED IMMEDIATE
BENEFICIAL CUSTOMER APPLICATIONS

According to ComEd, achieving these
direct customer benefits was not aspi-
rational, nor would customers have to
wait to take advantage of them. Custom-
ers would be able “to take advantage of
Smart Grid functions beginning at the
time an account has billed successfully
on the AMI network.”**?> This was not just
ComEd’s promise; a strategy to achieve
this was required by the law.*® ComEd'’s
AMI plan promised multiple immediate
direct customer benefits including the
ability “to participate in any supplier’s
dynamic rate offerings” and access to
third party applications and services
through a web portal with one-click or
“green button” functionality.**

Not only did ComEd promise immediate
beneficial customer applications, it pro-

posed a three-stage process to ensure
they were realized, as described by Com-
mission staff:

The three-stage process involves
tracking the availability and demand
for potential customer applications
through customer-centric technol-
ogy research; conducting a detailed
technology market assessment and
technology provider analysis for

the various customer-side technolo-
gies; and facilitating future customer
applications as they become required
or prove to deliver value.*”

Further, ComEd committed to “continue
to work with key stakeholders both

in the energy sector and throughout
the communities we serve to boost the
ability of our investment to unlock the
broader environmental, economic, and
consumer benefits that are a key part of
the Smart Grid’s potential.”*** ComEd
continued to tout initiatives geared to
promote customer benefits in its recent
annual updates, for example in its

2019 Annual Infrastructure Progress
Report.*”

As covered in more detail in section 5.2,
customers were not in fact able to take
advantage of smart meter applications
immediately, and in many examples,
still cannot. Delays in delivering ben-
efits concretely harm customers. For
example, when ComEd chose to delay
initiating its specified EIMA invest-
ments,*® the company testified under
oath that delaying the start of AMI
deployment from 2012 to 2015, while
still completing the deployment by 2022,
would destroy 15 percent, or $187 mil-
lion, of the net present value of the AMI
plan.®?
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THE [commission’s] PROPOSED ORDER WRONGY [sic]
CONCLUDES THAT COMED MUST OFFER PROGRAMS
RATHER THAN ENABLE FUNCTIONS.”

- ComEd Brief On Exceptions, ICC Docket No. 12-0298**

4.2 ComEd carefully and effectively
avoided responsibility for delivering the
customer benefits it promised

While ComEd publicly touted the benefi-
cial customer applications of smart meters
and promised customers the ability to take
advantage of multiple features and services
immediately upon smart meter installation,
the company carefully avoided responsibil-
ity for the actual delivery of these benefits.
ComEd crafted EIMA in a manner that
allowed it to skirt such responsibility, and
argued vociferously in regulatory proceed-
ings implementing EIMA that its respon-
sibility for direct customer benefits ended
with making them technically possible.*!
EIMA limits regulatory oversight to “tick-
ing a box” if technical compliance is met, far
short of ensuring customers see any actual
value from the new technology.

This section shows that in making its case
that it bore no responsibility to ensure
direct customer benefits, ComEd argued
that:

e the law’s only relevant requirements
on the utility concerned offering vague
opportunities for, but not delivering,
beneficial customer applications

e operational benefits to the utility alone
sufficiently justified the significant cost of
the smart grid and thus ensuring benefits
from customer applications was not
required, and

e competitive third parties, not under the
Commission’s jurisdiction nor ComEd’s
control but nonetheless dependent on the
utility for access to customer data, were
certain to deliver customer application
services and benefits.

Through these arguments, ComEd has suc-
cessfully avoided responsibility for keeping
the promises it made to pass EIMA, allow-
ing it to maximize its profits while minimiz-
ing financial threats to its parent company.

4.2.1 EIMA'S TEXT: “ENABLING,” NOT
DELIVERING

The first tool ComEd used to avoid respon-
sibility for delivering direct customer ben-
efits was the text of EIMA itself, which was
crafted to ensure ComEd’s responsibility
ended when it made smart meter enabled
services technically possible. While EIMA
did guarantee ComEd’s profits, it did not
guarantee the customer benefits the com-
pany promised.

EIMA required ComEd’s smart grid plan to
include:

(2) a statement of Smart Grid AMI strat-
egy that includes a description of how
the utility evaluates and prioritizes tech-
nology choices to create customer value,
including a plan to enhance and enable
customers’ ability to take advantage of
Smart Grid functions beginning at the
time an account has billed successfully
on the AMI network.*?



ComEd placed emphasis on the word “abil-
ity”, and argued:

that requirement is met by presenting
information about how the utility evalu-
ated and prioritized technology choices
and how that strategy enhances and
enables customers [sic] use of Smart Grid
technologies, just as the law’s plan [sic]
language states. It does not require the
utility to itself deliver Smart Grid ben-
efits, nor is it the utility’s task to ensure
that customers choose to take advantage
of them.*® [emphasis in original]

According to the company, ComEd’s only
obligation to the Commission was informa-
tion regarding technological choices, by
“presenting information” to the commis-
sion. According to the company, It was not
required to “deliver Smart Grid benefits.”
Rather, it’s only obligation to customers was
installation of a smart meter and deploy-
ment of IT functionality technically capable of
delivering benefits. These technical capabili-
ties included “the ability to develop, store,
send, and receive digital information...
measure or monitor electricity use as a func-
tion of time of day... the ability to use digital
information to operate functionalities...”%

This was reflected in the company’s AMI
plan, wherein it proposed what milestones
to report on. Before stakeholders objected,
ComEd proposed to only report on whether
or not functions were “enabled,” not
whether or not customers were actually
benefiting from those functions.*”® More
metrics were added later by advocates and
the Commission.**

This opened the door to some jaw-dropping
positions from ComEd, covered in more
detail in section 5.2. ComEd touted the bene-
fits from the smart grid, like distributed solar
generation, while at best avoiding respon-
sibility for delivering those benefits,*”” and

at worst actively blocking the development
of those benefits.*®® The Commission even
remarked on the fact that ComEd’s promises
didn’t seem to line up with what they were
planning to deliver: “ComEd’s AMI plan
claims the benefits for these potential Smart
Grid applications, without actually address-
ing implementation issues or costs.”**

4.2.2 A PREDETERMINED COST-BENEFIT
ANALYSIS THAT FOUND OPERATIONAL
BENEFITS ALONE JUSTIFIED THE COST OF
THE SMART GRID

The second tool ComEd used that gives

the impression of oversight while absolv-
ing ComEd of responsibility for delivering
direct customer benefits was a requirement
in EIMA that the Commission find the
company’s AMI implementation plan “cost-
beneficial.” EIMA included a specific defi-
nition for the term “cost-beneficial.”*"° This
cost benefit requirement was presented as a
tool to ensure customers would benefit from
the smart grid.

The requirement was flawed for several
reasons.

First, the cost benefit analysis was only a
one-time look at the beginning of the pro-
cess using company estimates. EIMA did
not include any later look at the costs and
benefits using actual data.*"!

According to the company, It was not required to “deliver Smart Grid
benefits.” Rather, it's only obligation to customers was installation of a
smart meter and deployment of IT functionality technically capable of

delivering benefits.
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Second, the analysis failed to protect cus-
tomer interests because its outcome — that
the operational benefits of the smart grid
made it cost-beneficial even without any
additional direct customer benefits — was
already anticipated from studies commis-
sioned and controlled by ComEd.*

Finally, the law’s implementation timeline
did not allow the Commission sufficient
time to properly analyze the study.**® The
Commission warned, “The statutory dead-
line inappropriately limits Commission
review of an enormous expenditure of rate-
payer dollars.”**

EIMA even allowed the company to assert
the Commission couldn’t increase customer
benefits. As the company wrote “the Com-
mission cannot morph the statutory require-
ment that AMI Plans be cost beneficial into

a requirement that any revised or updated
plan be more cost-beneficial than the origi-
nal.”#"® (emphasis in original)

This cost benefit analysis was a tool ComEd
used to make it appear as if EIMA main-
tained appropriate Commission oversight
over its massive spending, while actually
ensuring no such oversight occurred. Tradi-
tional utility regulation aims to maximize
the public good. Under EIMA, not only was
the Commission no longer empowered to
maximize the public good, it was forced

to settle for the bare minimum, based on
analysis controlled by ComEd.

4.2.3 COMED EXPLOITED LAWS GOVERNING
“COMPETITIVE SERVICES" TO ITS
ADVANTAGE

The third tool ComEd used to avoid respon-
sibility for delivering direct customer ben-
efits was its contention that competitive
markets, that is third parties, some outside
Commission jurisdiction, not the company,
should and would provide those services
and benefits. To do so, ComEd relied on

existing law intended to promote innovation
and competition in energy services beyond
basic power delivery.

When Illinois restructured its power mar-
kets in 1997, it not only introduced competi-
tion into electricity generation but also into
retail electricity sales to customers.*® While
distribution utilities like ComEd would,

by default, sell the power they delivered to
customers, individual customers or entire
communities could opt to pay a third party
to procure power for them, potentially at a
lower price, and potentially bundled with
other valuable products or services beyond
the power itself.*"

It was these alternative retail electric sup-
pliers (ARES or RES) that ComEd argued
would and should provide to customers
immediately available, smart meter-enabled,
beneficial customer applications, such as
dynamic rates. In addition to ARES, other
competitive third parties would, according
to ComEd, provide beneficial products and
services,*® for instance, by leveraging a cus-
tomer’s usage data through Green Button
Connect, a software platform allowing cus-
tomers to easily share smart meter data.*

ComEd promised that other end-use tech-
nologies, like electric vehicles or energy
management systems, would be easily uti-
lized by customers thanks to the enabling
smart grid.

[ComEd’s AMI plan] was expressly
designed to accommodate rapidly evolv-
ing offerings in the marketplace and to
work with a broad range of technolo-
gies and providers, including competi-
tive energy suppliers and suppliers of
devices and systems ranging from home
automation to electric vehicles. That is
exactly what EIMA demands. It does not
call on, or authorize, the Commission to
thrust ComEd into the competitive mar-
ketplace for customer applications.**



When ComEd wants to own or provide a new “competitive service,”
it changes policy to allow itself to. When it does not want to, it
claims it cannot “interfere” with the market.

When the Illinois General Assembly passed
the 1997 law restructuring electricity mar-
kets, it included policies crafted to protect
the competitive retail supply market from
anti-competitive advantages enjoyed by the
incumbent monopoly utility.*' In order to
facilitate the growth of competitive electricity
sales offerings, state law prohibited the Com-
mission from mandating that ComEd offer
“competitive service[s]” like dynamic rates,**?
and administrative rules prohibited ComEd
from promoting or advertising its retail sup-
ply rates.*>

While the full implications of these provisions
have been disputed,*** ComEd and alternative
suppliers argued in Commission proceedings
that the Commission had no authority to com-
pel the utility to offer new services and rates
not expressly prescribed by law.*® ComEd
asserted “the law expressly bars the Commis-
sion from requiring ComEd to offer such new
services [as dynamic rates].”?

ComEd promised customer access to ben-
eficial customer applications immediately
upon the connection of smart meters, but
left it to competitive third parties to ful-
fill the promise. ComEd did so, relying on
existing law the Commission could not
force it to offer a “competitive service.”

While enjoying the protection of this frame-
work, ComEd presented itself as fair, “neu-
tral”, and evenhanded. As ComEd wrote in
its AMI plan’s vision statement: “ComEd
must remain neutral in the competitive
market, and cannot control our custom-

ers’ choices, or the market for third-party
devices and technologies.”*?

But ComEd was not in fact a neutral party.
It invokes markets and its supposed neutral
position as a shield to avoid offering certain
services or products, like time-of-use rates.
ComEd has shown no concern entering
competitive markets when it is in its interest
to do so.

Through EIMA and FEJA, ComEd fought
for the right to offer many “competitive
services,” including but not limited to offer-
ing the dynamic rate Peak Time Savings
and building, owning, and recovering from
customers $250 million in microgrids, solar,
and gas generation and new microgrid con-
trolling technology.**

After the microgrids were stripped out of
FEJA,*? ComEd went to the Commission
and won, without any enabling statutory
language, the ability to build and own a
$25 million microgrid, including the abil-
ity to lease generation and recover the cost
from its customers.** As an expert hired
by the Office of the Attorney General said
during the proceeding, ComEd recover-
ing generation costs “undermines at a very
fundamental level the existing competitive
electric supply policy that has been adopted
in Illinois.”!

This is another example of ComEd and
Exelon’s “heads I win, tails you lose”
approach to competitive markets. When
ComEd wants to own or provide a new
“competitive service,” it changes policy to
allow itself to. When it does not want to, it
claims it cannot “interfere” with the market.
When those competitive products and ser-
vices threaten Exelon’s business interests, it
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not only leaves those products and services
to the market, it hinders the markets’ abil-
ity to deliver them, as explained in greater
detail in the next chapter.

As a direct result of ComEd’s strategies, the
Commission repeatedly found that the law
did not give it authority to require ComEd
to actually deliver on its promises. This was
despite repeated efforts by consumer and
environmental stakeholders, and despite
the Commission often finding that those
services would be beneficial and should

be provided. These stakeholder proposals
included:

 Providing customers the option of time-
of-use rates, one of the key beneficial
customer application of smart meters,**

* Ensuring “Green Button Connect”
functionality, a software platform
connecting customers with third party
service providers, **?

* Improving interconnection standards,
and promoting and enhancing access to
distributed generation, like rooftop solar
panels.**

ComEd promised direct customer services
and benefits starting with a customer’s first
bill using a newly installed smart meter.

But it shaped EIMA and argued in regula-
tory proceedings successfully that it bore

no responsibility for actually delivering
these benefits beyond the most basic steps to
make them technologically feasible. EIMA
was not crafted to ensure these direct cus-
tomer benefits.

Instead of ensuring a public good through
creating the opportunity for private profit,
EIMA ensured private profit while not
adequately requiring a public good. As a
result, the company was able to delay and
refuse to provide direct customer benefits
all while it greatly increased its profits and
protected the profits of its parent company.
This outcome, which runs diametrically
opposite to regulating utilities in the public
interest, can only be understood in the con-
text that AMI direct customer benefits are
considered “value destruction” by Exelon.*



Chapter 5: EIMA's benefits are largely
unknown or unrealized

First we all can agree that at the center of the grid
modernization discussion is the consumer. It is you. M
- Anne Pramaggiore, then-ComEd COO and President, October 3, 2011*°

MThe real issue is are we doing the customers more good by putting
money into more advanced electronics or would we do them more
good by putting the same money into replacing more old cable? To me
that's an unknown answer. If | had to choose, I'd bet on the cable. 7

- John Rowe, then-Exelon Corporation Chairman and CEOQ, March 9, 201

CUSTOMERS HAVE BENEFITED from
ComkEd’s EIMA investments — it is almost
impossible not to when a utility spends
billions of dollars. But compared to the
potential benefits of a smart grid, or to

the potential benefits of alternative invest-
ments, substantial customer value has been
“left on the table.”

The challenge of understanding the value
of the EIMA’s investments begins with the
fact that the amounts of certain invest-
ments were set by the General Assembly
with no record or rationale to justify the

1437

amounts, and while the company was
engaged in an illegal bribery scheme to
influence legislative leadership. There is no
reason to believe the investment amounts
set by the General Assembly were the
“right” amounts to best achieve reliability
and smart grid outcomes in the company’s,
customers’, and the public interest. While
the legislature and the Commission are
both ultimately policy-making bodies, the
legislature created the Commission specifi-
cally to develop expertise to perform util-
ity policy making with a set of tools and
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mechanisms intended to defend and pro-
mote the public interest. These tools and
mechanisms are not present, or are much,
much weaker in the legislative process,
and there is evidence that the legislature
is a poor forum to set utility investment
levels.**

There is also currently no way to know if
ComkEd has invested these amounts effi-
ciently or effectively. The last time ComEd
performed accelerated reliability invest-
ments at the turn of the century, a 2002
audit found that ComEd had not been
efficient with its spending.*** Sections
2.2.3 and 3.2 show how EIMA has put the
risk of inefficiencies on the spending side
completely on the customer. Investments
are not adequately scrutinized and capital
spending is approved without challenge.
As it does on the spending side, EIMA
fails when it comes to evaluating the out-
comes from those investments. As this
chapter shows, the regulatory structure
enacted through EIMA does not properly
track, guarantee, or optimize the potential
customer benefits derived from ComEd’s
massive investments. This includes both

the operational benefits customers may
indirectly enjoy from a modernized grid
as well as the direct benefits customers can
achieve through taking advantage of ben-
eficial customer applications.

This chapter shows that despite promis-
ing immediate functionality and ben-
efits, ComEd and the law it championed
neglected beneficial customer applications.
In some cases, ComEd used its position as
a gatekeeper to actively frustrate the very
benefits it promised EIMA would deliver.
As a result, while customers have experi-
enced a significant, 37 percent, increase in
delivery rates, direct customer benefits and
functionality have fallen woefully short of
what ComEd promised.

This chapter outlines some of the various
ways the promised benefits have fallen short:

e ComEd’s claim that the value of reliabil-
ity and operational benefits are worth
its massive investment is based on few
metrics and insufficient analysis

e ComEd caused beneficial customer appli-
cations to be delayed, not enabled, or
drastically underutilized

* Beneficial customer applications
promised with EIMA were used by
ComEd as leverage to get its next legisla-
tion, FEJA

It is important to note that customers have
benefited from an energy efficiency policy
environmental advocates won in EIMA dur-
ing the legislative process, allowing the Illi-
nois Power Agency to procure cost-effective
energy efficiency measures as a resource in
its annual procurement plan.*? This policy,
discontinued in 2017*! while an unambigu-
ous positive for customers, was not core

to EIMA’s “obligations” and “assurances”
explored in this report and is therefore not
discussed further.



5.1 ComEd’s claim that the value of
reliability and operational benefits are
worth its massive investment is based
on few metrics and insufficient analysis

Ilinois does not know if ComEd’s unprec-
edented spending and profits were “worth
it,” that is, if they are providing enough
value to ComEd customers and the public.
The potential benefits of EIMA are not prop-
erly tracked, especially when taking into
account the risks inherent to utility capital
spending outlined in section 3.3.4. There has
been no comprehensive cost-benefit analy-
sis, much less an examination of whether
the same or similar benefits could have been
gained through less expensive, easier, or
otherwise superior alternatives. As such, it
is impossible to know whether the invest-
ments, as conducted, maximized value for
customers.

5.1.1 RELIABILITY

ComEd frequently touts high level metrics
demonstrating reliability improvements

as evidence that the billions of dollars in
EIMA spending were completely justified.
While these improvements are welcome
and of clear customer and public benefit,
these high-level metrics are entirely insuf-
ficient to determine whether or not these
improvements justify EIMA’s billions in
costs to consumers and negative impacts on
Illinois regulation. This is especially true
given ComEd’s poor reliability track record
and the fact that the last time ComEd had
a reliability-related spending spree it was
investigated and found to be inefficient.**

ComEd has chronically struggled to keep
its spending on reliability at proper levels.*
Investing in its infrastructure to be able to
consistently provide reliable service is one
of ComEd’s fundamental obligations.** The
company is expected to do so without spe-
cial treatment or special cost recovery.

Reliability benefits were also not part of any
cost benefit analysis, even an insufficient
one like the AMI plan. Simple metrics track
system performance, but not whether that
performance was achieved efficiently or not,
that is, whether customers gained value
through the investment or “overpaid.”
The annual Formula Rate Updates, which
use reliability metrics to potentially penal-
ize the utility, allow ComEd to remove the
impact of up to nine storm days per year, if
they pass a certain threshold.*” Storms, of
course, are what ComEd’s system needs to
be able to reasonably withstand. Removing
storms also removes key data to track over-
all system performance over time.

By 2020, ComEd touted a 70% improvement
in its reliability metrics over a 2001-2010
baseline,** as measured by the number of
outages and duration of outages that the

ComEd.

IMPROVEMENT
1N
RELIABILITY

FOR OUR COMMUNITIES

Figure 9: ComEd reliability marketing**’
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Ultimately, we don't know if 70 percent improvement was an appropriate
amount for the $1.5 billion in reliability investments on top of the roughly
S1 billion annual baseline grid investments customers paid for.

entire system and individual customers
experience. This improvement is positive
and based on metrics which are relatively
objective. That does not necessarily mean
the money spent to achieve this improve-
ment was spent efficiently or that other
investments could not have achieved similar
or better results for less.

An example from ComEd’s history under-
lines the importance of these considerations.
As covered in section 1.2.1, ComEd’s spent
intensive amounts of capital to address
chronic reliability issues over 1999 through
2000. After it did, the Commission retained
Liberty Consulting to audit the spending.
Liberty found, among other things, that
ComEd’s reliability investments cost more
than they would have had investments been
made “on a systematic basis at the appro-
priate time” and that some cost overages
resulted from ComEd’s “need to complete

a large number of distribution capital addi-
tions in a very short period of time without
necessary planning and which resulted in
contractor charges at unreasonably high lev-
els because of the level of overtime included
in the contract prices.”** In other words, the
last time ComEd had a reliability-related
spending spree it was investigated and
found to be inefficient.

This is further relevant given that EIMA
did not base specified investment amounts
on specified outcomes or amounts of work
to be completed. Rather, it simply, with no
record or empirical justification, required
investment amounts, for example “an esti-
mated $200,000,000 for reducing the suscep-
tibility of certain circuits to storm-related
damage...”*°

Distributed automation, technology that
allows a utility to automatically isolate
smaller segments of circuits in delivery
wires so fewer customers are affected by

a problem, is another example. ComEd
described this technology as “the self-
healing nature of the Smart Grid.”*"

EIMA required distributed automation be
included in the $1.3 billion for the “Smart
Grid” upgrades but did not specify an
amount.*? Of the four specified upgrades,
AMI was known to cost around $1 billion
according to earlier rate cases,*” so it seems
that distributed automation just got most of
the money left over. ComEd’s infrastructure
planning, like the $200 million for storm
hardening from the law, gives us no record,
account, or justification of how the amount
was arrived at.*** Setting spending amounts
did not secure utility service outcomes but it
did secure utility profits, which are directly
tied to the spending amounts, especially in
combination with EIMA’s accelerated cost
recovery and revenue and profit guarantees.
On the other hand, from a customer and
the public’s perspective: was $250 million
in distribution automation spending the
“right” amount? We don’t know.

ComEd touts its reliability improvements as
evidence EIMA is good law even in light of
the ongoing scandal. Ultimately, we don’t
know if 70 percent improvement was an
appropriate amount for the $1.5 billion** in
reliability investments on top of the roughly
$1 billion annual baseline grid investments
customers paid for. EIMA was constructed
to not ask the question. Rather, we are to
trust the company’s assertions as such.
ComEd gains a public relations talking



point and without having any of its claims
scrutinized for efficiency or compared to
alternatives.

This is not only a problem now — we don’t
know if the incredible incentives of EIMA
were worth it — but a problem for the
future as well. ComEd’s reliability perfor-
mance improvements have already started
to plateau and increases in usage due to the
electrification of the building and trans-
portation sectors will place new strains on
the grid. If reliability performance starts to
falter again, what incentives, or more simply
how much spending, to say nothing of the
efficiency of the spending, will be necessary
for ComEd to meet fundamental service
obligations?

5.1.2 OPERATIONAL BENEFITS

The operational benefits that ComEd
assured would pay for the EIMA invest-
ments by themselves have also not been
properly tracked, reported and scrutinized.
In addition, some of the benefits ComEd
touted are savings on expenses that custom-
ers arguably should not be paying for in the
first place.

Some states have rejected AMI invest-
ment programs because of questions about
whether they provide net benefits or not.**
This was also the view held by then-Exelon
CEO and Chairman John Rowe, who in
March 2011 said “Smart grid we are reluc-
tant to embrace because it costs too much
and we're not sure what good it will do.
We have looked at most of the elements of
smart grid for 20 years and we have never
been able to come up with estimates that
make it pay.*’

While ComEd was able to avoid close scru-
tiny of its reliability investments, a familiar
form of utility spending, it provided more
justification for its novel and significant
investment in AMIL ComEd justified the
cost of its AMI investments with operational

benefits,*® benefits it established through
the 2009 AMI pilot program conducted
under its control. The operational benefits

it established include reduced truck trips,
easier storm outage restoration, reduction of
consumption on inactive meters, reduction
of bad debt, reduction of stolen energy, and
reduction in operational expenses such as
meter reading.*”

Due to the structure of EIMA, any lower
operating expenses resulting from these
investments should be automatically passed
on to customers in future bills. The for-
mula rate uses ComEd’s actual operating
expenses, as reported to regulators, to cal-
culate how much it will collect from cus-
tomers through its monthly bills. However,
operational benefits and savings from EIMA
investments have not been separated out
and have been poorly tracked.

This isn't to say that ComEd doesn’t provide
lots of information concerning its operations
and the smart grid and its investments.
Some individual operational efficiencies

are tracked with the customer metrics in
the annual AMI updates. One example is
the reduction in greenhouse gases from
reduced truck rolls.*"°

ComEd'’s annual financial forms and annual
rate cases are also full of high-level informa-
tion on its expenses. But none of this infor-
mation is analyzed to gauge whether EIMA
is delivering the savings that ComEd prom-
ised in its cost-benefit analysis. In fact, the
authors are unaware of any comprehensive
tracking of the savings from EIMA invest-
ments, formal or informal.

ComEd does track information on actual
dollar amounts of savings from some indi-
vidual operational benefits tied to EIMA’s
performance metrics.*! If the company falls
short on one of these metrics in a given
year, the Commission automatically reduces
ComEd’s profit level for that year by a small
amount.
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Some of the costs the performance metrics
measure arguably should be covered by the
utility, not passed along to its customers, in
the first place. For example, customers pay
for the bad debt, or uncollectibles from out-
standing bills, from customers who cannot
afford, or otherwise do not pay, their electric
bills. Customers also pay for energy stolen
through meter tampering and when elec-
tricity is used at a meter that does not have
an account associated with it, for example
after a customer moves out.*> While one can
make a case for passing (at least some) bad
debt costs to customers, so as not to incen-
tivize the utility to aggressively disconnect
homes from a vital service, there is less of

a case that customers should bear the costs
of tampering or meters running without an
associated account.

Since it would cost a certain amount to send
out a crew to turn off an old meter before AMI
functionality allowed remote disconnection,
ComEd would decide to leave some meters on
that should not be. AMI undoubtedly makes it
easier for ComEd to turn off meters and, due
to the structure of the utility’s cost recovery,
this saves customers money.

Beyond these few performance metrics, no
operational cost savings are properly scruti-
nized by the Commission. Outside the nine
performance metrics in EIMA, all of EIMA’s
spending (the “inputs” for the rate-setting
formula) is presumed to be reasonable in
amount and the outcomes and the value

of the outcomes are not examined and not
relevant. Said another way, despite the fact
that these spending levels required upend-
ing Illinois electrical utility regulation, those
same spending levels did not require any
additional Commission oversight to analyze
and optimize their outcomes.

As covered in section 3.3.2, ComEd’s annual
cost recovery dockets are now routine
affairs with few parties involved, few con-
tested issues, and few changes or reductions

to the annual, automatic profit increases.
Operational savings are not examined in any
holistic or detailed way. Given the volume

of filings, the timeline for consideration, and
the few parties examining them, ComEd’s
high-level inputs in its annual formula rate
filings could include huge inefficiencies and
the chances that anyone would spot them are
very small.

After $2.6 billion in investment, customers
are bound to enjoy some benefits, which is
clearly the case for ComEd customers. With-
out proper examination, evaluation, and com-
parison to alternatives and to market prices,
however, regulators and the public have no
way of understanding the value of these
investments, and if they were ultimately
“worth it.”

5.2 ComEd caused beneficial customer
applications to be delayed, not enabled,
or drastically underutilized

The company promised customers the ability
to take advantage of direct customer appli-
cation benefits upon their first billing on a
smart meter,*® a promise, in retrospect, that
was clearly impossible to keep. But held to
even a more reasonable timeline the company
performed poorly in making these benefits
available to customers. The company has not
suffered any real consequences for this failing,
while customers lost out on benefits and value.

This section walks through a few indicative
examples, though there are many more. This
includes data access, the legal and functional
foundation for allowing third parties to
provide products and services to customers
using AMI, and time-of-use rates, which can
arguably be called the key beneficial cus-
tomer application of AMI.*%*

This section also includes examples of benefi-
cial customer applications that have not been
enabled or are drastically under-utilized:
ComEd’s Smart Grid Test Bed, which was



supposed to allow third parties to innovate,
and Green Button Connect, which was sup-
posed to allow for easy data access.

Any rollout of new products and services
will have hiccups, of course, and there are
unknowns when planning such invest-
ments, but the company’s smart grid plan
was full of promised benefits on timeframes
it should have known were impossible to
deliver on.*®

5.2.1 DELAYED: DATA ACCESS, THE
FOUNDATION

The new technology of smart meters and
associated communication assets create

and transmit large amounts of data that
was simply not available to utilities or their
customers before. Customer and third-party
access to the data produced by smart meters
provides the foundation of beneficial cus-
tomer applications. Access to data and the
ability to easily and seamlessly share it with
third parties is essential to customers’ abil-
ity to benefit from smart meters.

This basic functionality, promised to be
delivered concurrently with the customer’s
first bill on a smart meter, was delayed.
Allowing third party access to customer
data requires rules and standards: what
the utility could do with what data and
under what requirements. These rules and
standards, necessary to enable beneficial
customer applications from third parties,
did not fully arrive until July 2017.4% Even
then, the rules were established only as a
voluntary framework, not a uniform man-
datory protocol governing utilities and third
parties.*” Illinois, to this day, does not have
mandatory standards set in rules address-
ing data access and privacy. A delay was
inevitable given that EIMA provided no
rules and protocols, or guidance as to how
to set up rules and protocols, that would
allow customer data to be shared with the
third parties providing those services in
those markets.

Formalizing the rules and protocols to
enable data access requires balancing the
need for easy customer and third-party
access against the inflexible demand to
protect customer data from unauthorized
release. Establishing protocols involves
myriad policy and technical considerations,
including but not limited to: the types and
definitions of AMI data,*® rules and pro-
cedures for a customer to authorize disclo-
sure of their data to an unregulated third
party, how the data can be anonymized,
notification requirements for customers,
and the many, many technical practicalities
of transitioning from the utility’s legacy
information technology systems to the new
ones to allow for the secure sharing of data
only to those third parties authorized by
customers.*®

While these dynamics and policy consider-
ations are complicated, they were not new,
or unexpected. As ComEd wrote, “Broad
deployment of Smart Grid and AMI in
Illinois has been actively studied and con-
sidered in the regulatory processes since
200770 The ISSGC report outlined the

data access needs required for customers
to enjoy AMI benefits from third parties in
2010.#4

EIMA failed to include clear policies,
guidelines, or processes to ensure the data
access necessary to develop the prom-
ised marketplace for beneficial customer
applications. The law’s language was so
vague that basic legal questions about,

for example, whether the utility could
release certain types of data promised by
ComEd were not resolved until July 30,
2014, almost three years after EIMA was in
effect.*”

The law’s brief and inadequate consider-
ation of these issues includes only a few
general statements such as “The AMI Plan
shall secure the privacy of personal infor-
mation and establish the right of consum-
ers to consent to the disclosure of personal
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energy information to third parties ...

/473 Tt does not outline how the questions
surrounding data access and privacy can
be explored and codified as quickly and
efficiently as reasonably possible, nor does
it seem to even anticipate a rule mandat-
ing standards.

As a result of the law’s lack of clarity or
direction, not only was a marketplace for
beneficial customer applications not avail-
able immediately as promised, the Com-
mission and stakeholders had to engage in
a time and resource intensive “Enabling
the Market” process,*” the last contested
issue of which was not decided until this
year, almost nine years after EIMA’s pas-
sage.” The April 1, 2020, Final Order
outlined the convoluted, almost six-year,
process.*”

The “Enabling the Market” process
included a parade of formal dockets*”
considering data access issues one at a
time. In July 2017, almost six years after the
passage of EIMA, the Commission finally
adopted a voluntary data framework.*”®
The voluntary framework did not estab-
lish standards for data access*” but rather
ordered that:

Nearly six years after EIMA’s
passage, the market was still not
enabled. In order to finally do so the
Commission adopted a voluntary
framework to enable the market for
beneficial customer applications at
some unknown point in the future, a
market which had been promised to
be available immediately.

the Open Data Access Framework be
considered by the utilities as they design
new AMI-based data services, and by all
stakeholders in discussions throughout
the course of AMI deployment around
how AMI data can be used to enable the
market for the development of products
and services for the customers of Ame-
ren and ComEd.** (emphasis added)

The Commission’s order shows that the ben-
eficial customer applications that ComEd
promised to deliver immediately had still
not arrived. The Commission hoped that
through their “voluntary roadmap” “...
services and practices can be developed over time
to enable Smart Grid functions and the market.
The utilities have committed to working

in good faith with all stakeholders to iden-
tify future AMI related data services, and
the Commission encourages the parties to
continue discussions on an informal basis
throughout the period of AMI deploy-
ment.”*! (emphasis added.)

In other words, nearly six years after EIMA’s
passage, the market was still not enabled.
In order to finally do so the Commission
adopted a voluntary framework to enable
the market for beneficial customer applica-
tions at some unknown point in the future,
a market which had been promised to be
available immediately. This vague and
voluntary process depended on the same
ongoing negotiations between utilities and
stakeholders which had not enabled a mar-
ket up until that point.

After nine years, in no real sense can this
market be claimed to “be enabled” today.

ComEd’s future-oriented rhetoric is out of
sync with its performance in crafting EIMA
and implementing its smart grid. ComEd
and its law have failed to take among the
most basic steps to harness the potential
applications of the information and com-
munications-capability made possible by
the smart grid. In 2016, then-ComEd CEO



and President Anne Pramaggiore spoke of
ComkEd’s smart grid as potentially becom-
ing an information technology “platform”
similar to Amazon, claiming that ComEd
could help bring about “a ‘third industrial
revolution’ by situating itself as the indis-
pensable network at the ‘convergence of
energy and digital communication.””*>

When these statements were made, EIMA
had been passed almost five years earlier
and Illinois would not have even a volun-
tary framework for handling data access
for more than another year. While com-
paring itself to “platform” companies like
Amazon, ComEd was miles away from
having the expertise, resources, and poli-
cies it would need to bring on and main-
tain vendors, optimize easy usability, and
add value to customers.

5.2.2 DELAYED: TIME-OF-USE RATES, THE
KEY BENEFICIAL CUSTOMER APPLICATION

Time-of-use (TOU) rates are one of the most
important beneficial customer applications
of smart meters. Virginia regulators recently
rejected a utility’s AMI investment plan,
saying it “failed to justify “overall benefits to
customers” without a comprehensive pro-
posal for time-of-use ratesetting.”**3 ComEd
customers are still broadly unable** to take
advantage of time-of-use rates, and won’t be
able to for another four years.*®

According to the American Council for an
Energy-Efficient Economy:

TOU rates vary on a fixed schedule to
recover higher revenue during times
when utility demands (and costs) are
higher and lower revenue at other
times. The intention of a TOU rate is to
send customers price signals to reduce
usage during peak hours at times when
utility costs are highest. TOU rates also
send price signals to customers related
to future investments: if a utility can
reduce peak demand, costly invest-

ments in new infrastructure may be
avoided or deferred.*¢

Under a TOU rate, electricity rates are
higher at certain (peak) periods than they
are the remainder of the day (off-peak).
Because the periods are set and known by
customers, TOU rates provide incentives for
customers to shift consumption from peak
to off-peak periods, saving money by spend-
ing less per kilowatt hour in off-peak times.
Additionally, because significant system
costs stem from managing peak demand
(when everyone is consuming at the same
time), shifting customer consumption in
this manner saves distribution system costs,
savings that can be passed on to customers.
TOU rates similarly impact peak demand
for power generation, with similar system
and public benefits.

The Smart Grid Advisory Council recog-
nized that:

... one of the primary consumer ben-
efits of AMI deployment will be the
opportunity to provide customers with
enhanced dynamic pricing options,
including TOU rates. The cost-benefit
analysis upon which Ameren’s AMI
Plan was approved explicitly relied
upon customers obtaining lower energy
prices or reducing use in response to
TOU rates, among other time-based
pricing structures.*

ComEd resisted offering TOU rates,
arguing against stakeholder proposals

in numerous dockets asking the Com-
mission to order the company to offer
them,*® including a specific petition to the
Commission to investigate the matter.*®
Throughout this process, while resisting
calls to offer a TOU rate, ComEd acknowl-
edged their benefits.*® The Commission,
citing a lack of authority in EIMA, declined
to order ComEd to offer a TOU rate, while
also acknowledging their benefits.*
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Ultimately, ComEd agreed to initiate a
TOU pilot after the passage of the 2016
FEJA.*? The pilot, begun in 2020 with
only 1,900 participants, will run for

four years, meaning ComEd does not
anticipate offering TOU to all customers
before 2024 or 2025, if it is even planning
to make it available to everyone at that
time.*® ComEd agreed to this drawn-out
pilot approach while praising the more
robust efforts of other utilities which eas-
ily could have been adopted by ComEd.**

ComEd’s primary rationale for not offer-
ing TOU was that such offerings should
come from the competitive market, and
that it was concerned “about the contro-
versy that could well be generated by its
active participation in a “competitive”
offering.”* Of course, ComEd has shown
no hesitation to cause controversy when it
is in the company’s interest to do so.

ComEd did not shy from controversy
in advocating for EIMA over consider-
able opposition — including a veto, in
convincing the General Assembly to
adopt two resolutions condemning the
Commission over accounting decisions,
followed by a trailer bill voiding Com-
mission orders including rate cases, and
in attempting to impose a more radical
and controversial “demand charge” on
residential customer bills in FEJA.#°

ComEd was also already authorized to offer
two other time-variable rate options, Real
Time Pricing®” and Peak Time Rebates,**
meaning it had already “entered the mar-
ket” of what could be considered “competi-
tive rates.” Their existence undermines the
“controversy” concern, while they also do
not represent a replacement for TOU rates.

ComEd began offering Real Time, or
“Hourly” Pricing, in 2007.** Real-time rates
reflect the actual price of energy supply in
the wholesale energy markets at any given
time. As such, they offer both the possibility
of the largest savings and the largest risk.>®

Over time, following the market produces
the cheapest power prices by default. Any
prices that are stabilized will by definition
be higher since they must include a risk
premium to offset the price risk that some-
one else must take. Following the market is
also the riskiest because prices can fluctu-
ate wildly, for example because of unan-
ticipated effects like a temporarily out of
service transmission line, but also because
a ComEd customer does not know for sure
what electricity will cost until the time they
are using it.

Savings for customers willing to accept, and
with the ability to manage, the risk of Real
Time Pricing can be significant. Accord-

ing to ComEd “Typical participants have
saved an average of more than 15 percent on

TABLE 10: COMPARISON OF COMED'S TIME-VARIABLE RATE OFFERINGS

When Offered by ComEd

Real Time Pricing Offered after 2007 law

Peak Time Rebates Offered after 2011 law

Still in pilot form - unlikely broadly

Time of Use available until 2024-2025

Opportunity for significant Relative risk level for

customer savings customers
High High
Low None
High Low



their electricity supply costs compared to
what they would have paid on the stan-
dard ComEd fixed-price rate.”*! These
savings can be realized without changes
in customer behavior. Two different stud-
ies using anonymous customer data both
found that 97 percent of ComEd custom-
ers would save money without behavioral
change. One found average annual savings
of over $123 and the other of over $86. In
both, the average annual expense to the
small number of customers whose bill
would rise was under $7.

Despite the potential savings advantages of
this rate offering, the number of customers
participating has remained low. For most
of the program’s existence, roughly around
10,000-11,000 customers have participated
year to year, with increases in recent
years.”® More marketing may increase
participation, but the inherent risk of the
program limits the universe of custom-

ers willing to participate, especially when
compared to the predictability of TOU
rates.

This is the main reason why the real-time
rates are not a substitute for TOU rates. In
TOU rates the cost for electricity, which
still changes over the course of the day to
allow for cost savings, is known well in
advance of using it.

While Real Time Pricing was a pre-EIMA
time-variable rate offering, ComEd did
insert one other in EIMA, Peak Time Sav-
ings (sometimes called Peak Time Rebate),
without concern for “controversy.”*** Peak
Time Savings, however, is less a different
rate structure, and more a rebate program
for conserving energy when the grid is
overloaded at times of high usage. In fact,
rebate structures like Peak Times Savings
can be offered in combination with rate
structures like TOU.>*®

ComEd describes the program:

ComEd will credit your energy bill on
hot summer days when you reduce your
energy usage below your recent average
use during Peak Time Savings Hours.
Between June 1 and October 31, ComEd
will announce Peak Time Savings Hours
when energy is most in demand. These
events typically occur in the afternoon
between the hours of 11 am to 7 pm,
usually on 3 to 6 days in the summer.
Today saving energy is more impor-
tant than ever. Announcements always
occur the morning of the event, day-
ahead notifications are never possible.
But remember, there’s no penalty for

not participating in any particular Peak
Time Savings Hours event, and you can
always participate during the next one.>*

Peak Times Savings has been better sub-
scribed than Real-Time Pricing: As of 2018
ComEd had enrolled 277,000 customers in
the program.®”

The customer savings and energy conser-
vation impact, however, is lower than that
from other time-varying rates. Customer
savings, though an imperfect comparison,®®
illustrate this lower impact. According to
ComEd, for Peak Time Savings customers,
“most customers will receive a $1 to $12
credit on their bill per Peak Time Savings
Hours when they participate,”*” one sev-
enth to one tenth of the average savings of
a Real Time Pricing customer who takes no
action to achieve savings.”* A responsive
Real Time Pricing customer could save sig-
nificantly more.”"

Real Time Pricing and Peak Time Savings
are valuable programs, but neither offer the
same combination of savings potential and
predictability that make a well designed
TOU rate one that will be accepted by a
broad number of customers and result in
significant, system-wide energy conservation
and other customer savings, meaning nei-
ther present as much of a threat to Exelon’s
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ComEd was able to use the Test Bed as evidence to avoid
responsibility for delivering beneficial customer applications but
faced no responsibility, not even a mention, when its Test Bed failed.

business interests as TOU rates do. As Com-
missioner Miguel Del Valle observed in a
2017 dissent, “These savings, especially the
energy conservation, would have a negative
effect on Exelon’s bottom line.”"?

5.2.3 NOT ENABLED: COMED SMART GRID
TEST BED

ComEd’s Test Bed was an innovative initia-
tive intended to provide third parties with
the opportunity to create and test products
on ComEd’s smart grid. It failed and hardly
a word has been said about it beyond a bur-
ied report.

The Test Bed was an essential part of
enabling the competitive market the com-
pany touted. ComEd presented the Test
Bed as not only another reason the utility
itself did not need to offer beneficial cus-
tomer applications itself, but the strongest
evidence of such, stating “EIMA’s general
focus on developing competitive products
and services is most evident in EIMA’s “test
bed” requirement.””*®* ComEd included the
Test Bed in its “Planned Activities to Facili-
tate Future Customer Applications,” in its
original AMI deployment plan, saying it “
intends to establish a “Co-Creation” pro-
cess to engage customers and third parties
in enablement of new products and ser-
vices.”>"

The Test Bed did not work as promised. An
independent analysis found that only two
projects were approved over its entire four-
year life. It called the results of the test bed
disappointing. The only completed projects
were a utility sensor for the grid and a com-
bination street light / electric vehicle charger,
neither of which are customer applications.>

The evaluation expressed concern the Test
Bed may not be meeting the goals presented
in the legislation.’® The evaluation found
that the Test Bed was more of a “demonstra-
tion” than “test” bed, stating:

It would seem that most products and
programs would need to be “utility
ready” before installation in the test bed
would be allowed. That requires prior
testing and certification, and therefore
commercial readiness. The test bed, as
established, appears to be more of a
marketing value to the applicants than a
means of promoting the development of
new technologies.”*”

The Test Bed was designed by ComEd to be
more “co-marketing” than “co-creation.”

Ultimately, the analysis determined
ComEd’s efforts met the intent of the
legislation,”® and blamed the law, rather
than the company that shaped and cham-
pioned the law, for the initiative’s short-
comings.” It described the failure of the
Test Bed to provide an opportunity to
actually “test” new products “as a con-
straint of the original legislation rather
than an omission.”*®

This evaluation was submitted with the
company’s 2017 Annual Infrastructure
Progress Report. The Commission did
not acknowledge the report, comment on
it, or investigate what the impacts of this
failure were on customers. ComEd was
able to use the Test Bed as evidence to
avoid responsibility for delivering ben-
eficial customer applications but faced no
responsibility, not even a mention, when
its Test Bed failed.



5.2.4 WOEFULLY UNDERUTILIZED: GREEN
BUTTON CONNECT

While technically enabled, Green Button
Connect is embarrassingly underutilized
and a clear failure.

As described in section 5.2.1, customers’
ability to easily and seamlessly share usage
data with third parties is essential for them
to enjoy the benefits of the smart grid. Green
Button Connect, as described by ComEd is,

“an industry initiative stemming from

a White House call to action for utility
companies to voluntarily provide cus-
tomers with easy access to their energy
usage in a secure electronic format.
Green Button Connect My Data allows
customers to authorize third-party
service providers to receive direct access
to their energy usage analytics via the
Green Button functionality. The ability
to transfer data more seamlessly to third
party developers will help accelerate
applications and analytics that leverage
smart meter data.”>*!

ComEd joined other utilities to announce
participation in Green Button Connect in
March 2012, saying the platform would help
customers “make informed decisions about
how to reduce energy consumption and
save money.”? ComEd’s AMI Plan relied on
Green Button Connect:

Customers can provide energy usage
data to energy suppliers and other
energy companies to participate in
programs that can further reduce their
energy costs. While the “Green But-

ton” provides a standardized and easy
manner for the customer to provide this
data to third parties, these third parties
are not able to access this data without
express permission from the customer.>

After making these promises and acknowl-
edging Green Button Connect’s value to

customers, ComEd resisted its implementa-
tion.”* The Commission also acknowledged
the benefits of Green Button Connect, while
lamenting that EIMA left the regulator
without the authority to require it.** Advo-
cates and the Commission finally secured
ComEd’s agreement to use the technology
in 2015 and the company implemented it in
2016, five years after EIMA was passed.>*

Several years later, Green Button Connect
is still a failure. Just this past year the Com-
mission lamented on a Green Button Con-
nect controversy in which the utilities may
not have been meeting Green Button Con-
nect requirements. The Commission also
acknowledged that only three entities have
registered for ComEd’s GCB and none for
Ameren, the downstate utility.*

In their 2020 annual update ComEd high-
lighted activity from 2018: “Through 2018,
thirty-eight (38) third parties have inquired
about the Green Button Connect process
with twenty (20) taking the first steps to
begin the process with six (6) third parties
moving forward with IT testing.”**

Even with that level of activity ComEd
could not get another company registered
in their Green Button Connect functionality
over the last year and a half.

While the company would be quick to call
that service “enabled” we, unfortunately,
must call it a failure.

5.3 By withholding important customer
and public benefits, ComEd was able
to leverage them again in subsequent
legislation that won ComEd and Exelon
further windfalls

ComEd promised that EIMA would deliver
significant customer benefits: more informa-
tion, choice and control, more energy effi-
ciency, and more clean energy. Not only did
the company fail to deliver the promised
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benefits, in some cases it actively blocked
them. Even worse, it used the withheld
promise for leverage to gain more benefits
for itself and Exelon in future legislation.

As described in section 5.2.2, ComEd
avoided offering a TOU rate for years after
EIMA despite its earlier promises that its
customers would enjoy the option and
despite pressure from the Commission
and advocates to offer one. The company
ultimately committed to a pilot program,
but only in negotiated energy legislation
that included significant windfalls for
both ComEd and Exelon. FEJA, the second
major piece of legislation recognized in the
deferred prosecution agreement as won

in part through ComEd’s illegal scheme,
included a ten-year, $2.35 billion subsidy
for two of Exelon’s financially struggling
nuclear power plants and the consolida-
tion of energy efficiency programs under
ComEd’s control, along with significant
profit incentives for ComEd to achieve
energy efficiency goals, among other
gains.”®

Two examples of promised benefits that
were withheld and later agreed to in FEJA
are distributed generation like rooftop and
community solar®® and a key smart grid
operating program.>'

Then-ComEd COO and President Anne
Pramaggiore promoted EIMA as a road
map “for a greener future,” highlighting its
increases in energy efficiency spending and
facilitation of wind and solar integration,
and electric vehicle charging.>®? Accord-
ingly, ComEd’s AMI Plan had a section

on enabling distributed generation.> In

approving the plan, however, the Commis-
sion commented that “ComEd’s AMI plan
claims the benefits for these potential Smart
Grid applications, without actually address-
ing implementation issues or costs.”>**

ComEd was engaging in worse behavior
than just neglecting to implement its prom-
ised benefits. ComEd was actively block-
ing some of the very same benefits it was
promising, engaging in what Anne Pramag-
giore later described as the “solar wars.”>®
While state law created the potential for
community solar projects in 2007, it allowed
ComEd to approve or deny such projects,
and, as described by Crain’s journalist
Steve Daniels, ComEd took “the stance that
it won't approve such projects until state
law is changed to get rid of “net metering,”
which allows residents with solar panels to
sell excess power generated back to ComEd
at favorable rates.”>** ComEd and Exelon
blocked legislative efforts to fix problems
with the state’s renewable energy standard,
problems inhibiting the growth of rooftop
solar.’®” In a dissent, Commissioner del Valle
outlined further actions ComEd took to
frustrate solar development:

ComEd explicitly established barriers
to entry for community solar projects,”*®
which would increase competition with
Exelon’s generation business,”” and suc-
cesstully prevented a Commission Rule
that would have allowed third-parties
to provide the service despite ComEd’s
pOlicy.540”54l

As with time-of-use rates, ComEd was
able to delay or otherwise frustrate the
growth of rooftop and community solar

ComEd was actively blocking some of the very same benefits it was
promising, engaging in what Anne Pramaggiore later described as

the “solar wars.”




in Illinois.>* These problems were only
finally addressed through FEJA* (and
insufficiently, the renewables industry has
returned to the Illinois General Assembly
for longer term fixes).5*

Voltage optimization is another example.
Voltage optimization is a capital invest-
ment on the grid, not a customer applica-
tion. Voltage optimization uses AMI and
other technology to improve the efficiency
of the grid itself which can result in mil-
lions of dollars in savings. The ISSGC
anticipated programs like voltage optimi-
zation and explained, among the benefits,
“Utilities can maintain a lower regulated
voltage providing savings to the customer
and increasing system efficiency.”>*

If the Commission had remained in charge
of smart grid policy, Voltage Optimization
most certainly would have been included in
smart grid investments,**® in part because
Voltage Optimization performs so well in
cost benefit analysis.”*

ComEd included a voltage optimization
feasibility study in its 2015 AMI report.>*
It shows that the savings are substantial,

3 to 4 percent across participating lines,”*
and that the value of those savings would
be 2.3 times as high as the costs.>® ComEd
estimated the cost to implement Voltage
Optimization on roughly 50% of its cir-
cuits as between $425-575 million.>*!

EIMA provided ComEd a healthy incentive
to complete such investments: guaranteed
profit. In 2015 however, ComEd noted that,
given the cost, “an appropriate cost recovery
mechanism will need to be considered and
addressed,” referencing pending legislation
that ultimately became part of FEJA the fol-
lowing year.>**

The “appropriate cost recovery mechanism”
ComkEd ultimately won in FEJA was to
include voltage optimization in a program
intended to incentivize additional customer,

rather than utility, energy efficiency.®
FEJA also provided ComEd an additional
profit incentive to achieve energy efficiency
goals through this program.®*

ComkEd’s claim that it needed this incen-
tive for voltage optimization was mislead-
ing: the energy efficiency program voltage
optimization was included in is designed
to incent behavior that would not occur
absent incentives, which is clearly not the
case with voltage optimization. ComEd
had the ability to easily finance such
investments, had healthy incentives to,
and, unrelated to EIMA, had Commission
support to do so.”>> ComEd is currently
spending capital at higher rates than at the
peak of EIMA;>** annual voltage optimiza-
tion spending amounts are trivial in the
context of ComEd’s overall capital spend-
ing. A separate cost recovery mechanism
was clearly not “needed,” as the company
claimed.

ComEd’s claim was also a misdirection:
Including a utility efficiency program like
voltage optimization in a customer energy
efficiency program allows ComEd to more
easily achieve its energy efficiency goals
and corresponding incentive profits, while
delivering less energy efficiency to its
customers. ComEd used Voltage Optimi-
zation to water down its customer energy
efficiency program. ComEd knew this: it
had previously testified that it understood
voltage optimization “to be more of a util-
ity optimization measure rather than a
‘true’ energy efficiency measure.”*

ComEd and Exelon used political power
for years to hinder or outright block clean
energy, energy efficiency, and consumer
protection programs, creating leverage to
build even more support for its priorities.
What’s worse, it “double-dipped,” using
the same leverage multiple times to gain
multiple windfalls.
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| Recommendations

COMED PROMISED customers more reliable
service, cost savings from increased opera-
tional efficiency, rapid advances in clean
energy and energy efficiency, and an excit-
ing new world of information, choice and
control unlocked by the new technologies
of the smart grid.

Ilinois Capitol. Photo: Jim Bowen

Almost nine years after EIMA’s pas-

sage, the record is clear: EIMA delivered
record profits and political power to
ComEd and Exelon while leaving ComEd
customers and the public with broken
promises.
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EIMA also marks the beginning of ComEd’s
illegal scheme to increase its power and
influence, in service of Exelon’s interests
over the interests of its customers and the
people of Illinois.

ComEd’s corrupt activity extends beyond
criminal conduct. Corruption also means
“a departure from the original or from
what is pure or correct.” Under this defini-
tion, ComEd and Exelon unquestionably
corrupted utility policy in Illinois. EIMA
inverted the purpose of utility regulation,
the guarantee of the public good through
the opportunity for private profit, instead
guaranteeing private profit without ade-
quately ensuring the public good. With

a longer view, Illinois continues to suffer
harms from ComEd’s bad nuclear plant
investments in the 1980s, a problem that still
heavily influences energy policy in Illinois.

Public utilities fundamentally belong to

the public, and public policy set by public
bodies in a fair and transparent manner
should ultimately govern them. In Illinois,
this too has been inverted: too many institu-
tions, be they government, business, or civil
society organizations, have bent to utility
power and influence, rather than the other
way around. We've accepted ComEd and
Exelon’s power as “just the way things are.”
We've accepted Exelon’s complete control

of ComEd and its obvious conflicts with
ComEd’s service obligations.

ComEd’s admission to a long-running
criminal scheme to unduly control Illinois
energy policy should create opportuni-
ties for meaningful reform unimaginable
months ago. These reforms are possible,
but in no way inevitable. ComEd amassed
its power and influence over many years,
mostly through legal means. While current
problems diminish its power, that power
remains formidable.

ComEd and Exelon have inflicted multiple
and diverse harms over many years. Undo-

ing and rectifying these harms will not only
take diligent and courageous policymakers,
it will take time. So the time to start is now.

Illinois can build an energy system that
actually meets the 21st century needs and
expectations of its customers. One that uses
data and analytics to save customers money
and deliver a better service. One that helps
strengthen our built infrastructure instead
of just our bills. One built on safe, clean
energy that does not pollute our air and
water. One designed to avoid the worst con-
sequences of climate change and be more
resilient to the consequences we will not
avoid. One that delivers the original public
utility promise of universal, reliable, afford-
able service and new promises of customer
choice and control. One where customers
have information at their fingertips that is
understandable, helpful, and actionable.
And one where utilities contribute to state
policy decisions, but don’t control them.

There is no single path to the energy system
of the future, and just as energy systems
are transforming, so must public policy and
utility regulation. Any path forward must
not only include a vision of the future, but
build off the wisdom of the past.

Below are recommendations to specifically
address the harms caused by EIMA, includ-
ing ComEd’s efforts to secure and imple-
ment its legislation.

RESTORE EFFECTIVE REGULATION OF
COMED'S ASSETS

Return to traditional ratemaking built

on accepted and reasonable cost control
measures: Illinois should remove the unbal-
anced and utility-friendly EIMA ratemak-
ing process.”® ComEd returned to the
General Assembly multiple times to secure
favorable accounting and ratemaking treat-
ment which should be specifically refuted
by future Commission or Illinois General
Assembly action. Neither institution should
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be serving as a rubber stamp for the utility.
ComkEd’s automatic annual profits and rate
base increases must end.

ComEd should also be subject to a back-
ward-looking cost benefit analysis that looks
to evaluate the value customers received for
their billions in investments.

Perform a top-to-bottom audit of ComEd’s
grid: ComEd’s grid has been a black box in
which planning and costs have been hidden
from regulators and the public. ComEd'’s
entire grid should go through a comprehen-
sive top-to-bottom audit paid for by ComEd
shareholders but overseen by the Commis-
sion. The audit should investigate the cur-
rent physical grid, including costs, potential
overpayments, and reliability issues, as well
as ComEd'’s operational and data capabili-
ties to implement the smart grid it prom-
ised. This will ensure customers are not
overpaying for the grid and more. It should
be the first step to informing a comprehen-
sive Integrated Grid Planning process.

Integrated Grid Planning: Integrated

Grid Planning is a transparent process in
which the Commission, utility and various
stakeholders participate to make holistic
grid planning decisions rather than the
historic process, wherein ComEd makes
decisions on its own and the Commission
and stakeholders have limited opportuni-
ties to respond. In order to ensure ComEd’s
grid is as cost effective as possible and is
maximizing the use of distributed energy
resources (like residential rooftop solar and
energy storage) to offset expensive grid
investments, ComEd should be mandated
to participate in a separate, formal dock-
eted proceeding at the Commission which
gathers extensive feedback from ComEd'’s
communities and stakeholders and cre-
ates a transparent Integrated Grid Plan for
ComEd.

As part of this process, the Commission
must ensure actual delivery of the customer
benefits promised almost a decade ago.

ENSURE THE ACTUAL DELIVERY OF
PROMISED SMART GRID BENEFITS

Immediately establish time of use rates:
ComEd should immediately bring a tariff to
the Commission to provide two TOU rates
for all Residential and Small Commercial
customers.

One rate would be more tailored for cus-
tomers with electric vehicles and those who
wish to try to save more money. The other
would be the default rate for ComEd and
would be opt-out. The transition to this new
default TOU rate should include a shadow
billing period and targeted education pro-
grams that ensure those with load profiles
which do not work well with TOU would be
educated about opting out through multiple
touch points.

Investigate and facilitate a third party
market of innovative services through
data access, including achieving Green
Button Connect certification: The Com-
mission should conduct a thorough inves-
tigation into whether or not ComEd will be
able to be a neutral platform for third party
innovation to deliver customer savings.

If this cannot be achieved ComEd should
face penalties for failing to deliver prom-
ised EIMA benefits. ComEd’s Information
Technology spending should also be inves-
tigated.

At a minimum, ComEd must be forced to
gain Green Button Connect My Data certi-
fication,” and include publicly accessible
technical documentation, a testing environ-
ment, technical support to third parties,
uptime requirements, and robust customer
support and problem resolution for third
parties and customers who are trying to



maximize the value and use of smart grid
data. Third parties should be able to access
more than just interval usage data, e.g,, bill-
ing rates, because customers think in dol-
lars, not kilowatt hours.

Any changes in these areas should consider
that information technology companies
often make money off selling customer
data and access to customers (e.g., through
advertising). Neither ComEd nor third par-
ties should be allowed to use such business
models.

ADDRESS THE CONFLICT OF INTEREST
INHERENT IN EXELON'S OWNERSHIP OF
COMED

Exelon should be forced to divest from
ComEd.

Short of that, Exelon should divest from
Exelon Generation and legislators and the
commission should take action to inves-
tigate and mitigate the inherent conflict
between Exelon’s business needs and
ComEd’s service obligations to Illinois.
One approach would be to strengthen
the requirements around General Service
Agreements and affiliate relationships,
creating an entirely new process to examine
corporate structure conflicts of interest.

Whatever the approach the Commission
must remove any disincentives to lowering
usage and supply prices for electricity and
deliver those savings to Illinois customers.
Any company that has any interest in gen-
eration in and around Illinois should not
control ComEd.

Exelon has begun publicly discussing
breaking up its generation and distribution
assets.* Decision makers should remain
vigilant to ensure the companies do not
leverage such action for legislative wind-
falls.

ESTABLISH MORE EFFECTIVE CHECKS TO
UTILITY POLITICAL POWER AND INFLUENCE

End political giving by utilities: Regulated
utilities should no longer be able to directly

contribute to campaign committees or PACs.

End recovery of charitable contributions
from customers: Utilities should be free
to make charitable contributions, but they
should no longer be allowed to recover
them from ratepayers.

Make deferred prosecution agreement
rules permanent: The deferred prosecution
agreement includes a number of lobbying
and contracting rules ComEd must fol-

low for three years.>" The Illinois General
Assembly should make these policies per-
manent and to cover all regulated utilities.

Re-empower the Illinois Commerce Com-
mission: The Illinois Commerce Commis-
sion needs significantly more resources

and tools to perform its duty to defend and
promote the public interest in utility regula-
tion. This includes a larger budget and staff,
including staff with information technol-
ogy and smart grid expertise, a department
dedicated to corporate governance, and
stronger data access and transparency rules
for utility information.
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